
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
IRVING iT. SCHILDKRAUT

MA)CINE r,,r?'Scrrr lDKRAur
For a Redetermination of a Deficiency or
a Revlsion of a Determlnatlon or a Refund
of Unincorporated Business
Taxes under Articld$) 23 of the
Tax Lawrfor the Year(s) HlOgmd@
L967,  L968.  L969 and l -970-

AFFIDAVIT OF MAILING

State of New York
County of AlbanY

Catherine Stee1e , being duly sworn, deposee and saye that

she is an employee of the Department of Taxation and Finance, over 18 yeare of

age, and that on the25th day of August , Lg76, she serived the within

Not ice of  Decis ion by (cert i f ied) mail upon Irving J. Schildkraut &

Maxine M. SchildkrauL (rupceeril*illlxpro0lxrhe petitioner tn the wlthln proceedlng,

by encloslng a true copy thereof ln a secureLy sealed postpaLd wrapper addreseed

as folLows: Mr. & Mrs. Irving iI .  Schildkraut
2AL7 Mandalay Beach Road
Wantagh, New York 11793

and by depositlng same enclosed in a postpaid properly addreseed wrapper ln a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the United States Postat Servlce within the State of New York.

That Ceponent further says that the sald addressee ls the drcgctreds

>ol3xtff€' petitloner herein and that the address set forth on said wrapper le the

last knolrn address of the :(repoexlrn+wtgonrlf,{tt"€) petltloner.

Sworn to before me this

25th day of August ,  L9 76

rA-3 (2/76)



STATE OF NEI^T YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
IRVING iT. SCHILDKRAUT

and
.IVIAXINE M. SCHILDKRAUT

!'or a KeoeEermlnaElon oI a uerlc lency or
a Revlslon of a Determination or a Refund
of Unincorporated Business
Taxes under Art lc leQ$ 23 of the
Tax Lawrfor the Year(e) )SOA€effi&eI
1967,  1968,  1969 ahd L97O.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Catherine Steele , belng duly sworn, deposee and says that

she is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 25th day of August , 1976, she serx/ed the wlthln

Notice of Decision by (cert i f ted) malL upon Seymour D. Weiss,

(representative of) the petitioner ln the wlthln proceedlng'

by encloslng a true copy thereof in a securely sealed postpaid wrapper addreeged

as folr.ows: 
::#;:": J;:::: ""o
363 Seventh Avenue
New York, New York 10001

and by depositing same encLosed ln a postpald properly addreesed wrapper ln a

(post of f ice or off ic lal  depository) under the exclueive care and custody of

the Unlted States Postal  Service withln the State of New York.

That, deponent further says that the sald addressee ie the (repreeentatlve

of the) petitioner herein and that the address set forth on said ltraPPer le the

last knom address of the (representat ive of the) pet l t loner.

Sworn to before me thls

25th day of August

rA-3 (2/76)

, 1976



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lngurt lSr 19?6

AODRESS YOUR REPLY  TO

rEL EPHoN E : t' e t.llftd!lo.-

r t8r 3 llfft lrvtnf, il. sohllffnrt
l8t? llrndrlry lrctr nD.C
Santcghr lar I** tl?tt

Dnt tE, & lail. $chll*rrutr

Please take notice of the DNI8Iil
of the State Tax Commission enclosed herewith.

Pl"ease take further notice that Pursuant to
Sectior{D 7r, of the Tax Law, anY
proceeding in court to reviest an adverse deci-
iion must be cormnenced within 4 mttlr
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allor.red in accordance with this
decision or concerning any other natter relative
hereto rnay be addressed to the underrgi
wlll be referred to the proper

A:rr
Enc.

c c :

Urrrfq Oilff,orr
Peti t ioner '  s Representat ive :

Taxing Bureaurs Representat ive:

rA -1 .12  (L |76)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

IRVING J. SCHILDKMUT
and

},IAXINE M. SCHILDKRAUT

for  Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Yea rs  L967 ,  1968 ,  L969  and  L970 .

DECISION

Pet i t ioners,  I rv ing J .  Schi ldkraut  and Maxine M.  Schi ldkraut ,

residing at 28L7 Mandalay Beach Road, Wantagh, New York LL793, have

fi led a petit ion for redetermination of a deficiency or for refund

of unincorporated business taxes under Art icle 23 of the Tax Law

fo r  t he  yea rs  L967 ,  L968 ,  L969  and  1970 .  (F i l e  No .  00081) .  A  fo rna l

hearing was held before Edward L. Johnson, I{earing Off icer, at the

off ices of the State Tax Cornrnission, Two World Trade Center, New York,

New York,  oo March 31,  L976 at  1 :15 P.M.  Pet i t ioners appeared by

Seymour D. Weiss, CPA. The Income Tax Bureau appeared by Peter Crotty,

Esq. ,  (R ichard  Kaufman,  Esq. ,  o f  eounse l )

ISSUES

I .  Whether the business act iv i t ies of  pet i t ioners,  I rv ing J.

Schildkraut and Maxine M. Schildkraut, con*ituted the conduct of an

unincorporated business under sect ion 703 of  the Tax Law.
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II .  Whether the peti t ioners, Irving J. Schi ldkraut and

Maxine M. Schildkraut, were properly subject to penalt ies under

sec t i on  685 (a )  o f  t he  Tax  Law.

FINDINGS OF FACT

1.  Pet i t ioners,  I rv ing J .  Schi ldkraut  and Maxine M.  Schi ldkraut ,

t imely f i led joint income tax returns for each of the years L967

through 1970, but did not f i le an unincorporated business tax return

for any year.

2.  A Not ice of  Def ic iency for  un incorporated business tax was

issued May 22,  L972 against  both pet i t ioners.  On the same date,  a

Statement of Audit Changes detai led the unincorporated business tax

l i ab i l i t y  as  $2 ,543 .52  p lus  pena l - t i es  o f  9721 .73  and  i n te res t  o f

$448 .85  f o r  a  t o ta l  o f  $3 ,714 .10 .

3. The Income Tax Bureau determined that petit ioner, Irving J.

Schi ldkraut 's  act iv i t ies as a sa lesman were subjeet  to  unincorporated

business taxes in  the years L967 to 1970,  that  he had fa i led to  f i le

a tax return and pay the unincorporated business tax for those years.

The Income Tax Bureau added penalt ies to the business tax deficiency

determined.

4.  Pet i t ioners,  I rv ing J .  Schi ldkraut  and Maxine M.  Schi ldkraut ,

t imely f i led a petit ion for redetermination of the tax and penalty

for the years L967 - L970. They had been advised by their accountant

that they were not required to f i le unincorporated business tax

returns for the years in question.
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5.  Pet i t ioner ,  Maxine M.  Schi ldkraut ,  d id  not  take par t  in

any unincorporated business during the years in question.

6.  Pet i t ioner ,  I rv ing J .  Schi ldkraut ,  was an outs ide sa lesman

of printed packaging materials, primari ly for Award Packaging Corp.

He a lso represented at  least  three other  non-compet i t ive producers

of  packaging mater ia ls .  These were Ber les Car ton Company,  Inc.  o f

Paterson,  New Jersey,  Rel iance Packaging Products,  Inc.  o f  Long Is land

Ci ty ,  New York and Cel lu-Craf t  Products  Co.  of  Garden Ci ty ,  New York.

7.  Pet i t ioner ,  I rv ing J .  Schi ldkraut ,  was paid a sLra ight

conrnission on gross sales for al l  principals except Award Packaging

Corp. That company had an oral contract by which he was paid an

annual amount, divided by agreement into monthly paytrents. This gross

monthly payment included part ial reimbursement for expenses incurred

by h im in  h is  sa les act iv i t ies.  For  some expendi tures,  par t icu lar ly

on tr ips for Award Packaging where he gave technical advice and

assistance to customers of the f irm, he submitted vouchers and was

speci f ica l ly  repaid for  these out lays.  Idh ich of  the expendi tures

were reimbursable at any given t ime was said to be matter of almost

constant negotiat ion between him and off icers of Award Packaging.

8. Award Packaging did not withhold income taxes or Federal

social security taxes from any payfiIents to petit ioner, Irving J.

Schildkraut. Payments to him were reported annually on Form 1099 to

Internal Revenue Service.
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9.  Pet i t ioner ,  I rv ing J .  Schi ldkraut ,  was ass igned accounts

by Award Packaging. l , lhether he visited assigned accounts, o!

"house accounLs", his remuneration remained at the annual f igure

negot ia ted at  year ly  " rev iews"  between h im and of f icers of  Award.

This varying stipend to him took no account of whatever coustissions

he was able to  garner  f rom sales for  o ther  pr inc ipa ls .

10.  Pet i t ioner ,  I rv ing J .  Schi ldkraut ,  f i led a Schedule I 'Cf f

with his Federal income tax return for the years 1967 to 1970 showing

"prof i t  (or  loss)  f rom business or  profess ion."  On th is  he i temized

deprec iat ion of  o f f ice furn i ture,  s tat ionery,  pr in t ing,  bus iness

entertainment, auto expense and the l ike.

11.  Pet i t ioner  made dai ly  repor ts  of  h is  act iv i t ies to  Award

Packaging. His i t inerary on the road had to be approved in advance

by Award Packaging. His vacation had to be approved by Award and was

not al lowed to interfere with the requirements of Award's needs for

pet i t ioner 's  serv ices to  Award customers.  How and when he worked

was at his own discretion subject to the general supervision of Award

o f f i ce r s .

L2. The petit i-oner maintained an off ice at home as well as had

of f ice fac i l i t ies at  Award which the pr inc ipa l  prov ided for  h im.  He

had no employees or  ass is tants .

CONCLUSIONS OF LAW

A. That no unincorporated business tax l iabi l i ty  has

determined against  pet i t ioner,  Maxine M. Schi ldkraut,  and

l iabi l i ty  for  unincorporated business tax or penal ty.

been

she has no
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B. That pet i t ioner,  h:v ing J.  Schi ldkraut,  was not an

employee of Award Packaging Corporation, but was an independent

contractor sel l ing packaging suppl ies on coumission for at  least

three other firms during the period L957 to L970. That Award

Packaging Corp, did not exercise such a degree of control and

direction over the activit ies of the petit ioner as to warrant his

being considered an employee. Br i t ton v.  State Tax Commission 22

A.D.  2d  987  a f f '  d  19  NY 2d  613 .

C. That pet i t ioner,  I rv ing J.  Schi ldkraut,  was not exemPt

from unincorporated business tax under Tax Law, sect ion 703(f) .

That portion of Article 23 is not an exemption from the unincorporated

business tax but merely l imits the factors which may be relied upon

to conclude that the individual- is self-employed as opposed to being

a mere employee of his principals. Frishman v. New York State Tax

Conrn iss ion ,  33  A.D.  2d  L07L,  307 NYS 2d 609,6LL (3 rd  Dept .  L970) .

With ful1 consideration being given all factors involving his busi-ness

act iv i t ies,  pet i t ioner,  I rv ing J.  Schi l -dkraut,  d id not adduce any

substantial evidence to show that he was an employee of Award Packaging

Corp. rather than an independent contractor representing several

non-compet ing f i rms.

D. That the petit ioner relied upon what he had reason to

believe was credible and competent advice of Award's CPA. There

were reasonable grounds for his belief that his activit ies were not
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subject to the unincorporated business tax, and that he was not

required to f i l -e returns.  The penal ty under former sect ion 585(a)

and under sect ions 685(a) (1) and (2) of  the Tax Law is canceLled.

E. That the petit ion of lrving J. Schildkraut and Maxine M.

Schildkraut is granted to the extent that the penalties under former

sec t ion  685(a )  and  sec t ions  685(a ) ( f )  and  685(a ) (2 )  a re  cance l led ; -

that  the Not ice of  Def ic iency as against  pet i t ioner,  Maxine M.

Schildkraut, is cancelled; that the Income Tax Bureau is directed to

mod i fy  the  Not ice  o f  Def ic iency  issuedMay 22 ,  L972;  and tha t ,  except

as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York
August  25,  L976

STATE TAX COMMISSION


