
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

ROBERT F. ROTH

For a Redeterminat ion of a Def ic iency or
a Revlsion of a DetermLnatlon or a Refund
of Unincorporated Business
Taxes under Art ic le(e* 23 of the
Tax Law, for the Year(s) >onrceooeod*x)
1 9 6 9 ,  1 9 7 O  a n d  L 9 7 L

AFFIDAVIT OF MAILING

State of New York
County of AIbanY

Catherine Steele , being duly eworn, deposee and says that

she is an enpLoyee of the Department of Taxatlon and Finance, over LB years of

age, and that on the 15th day of September , L9l6 , she served the wlthln

Notice of Decision by (cert l f led) maiL upon Robert  F. Roth

{AB}Xll3ftHtx$fr}6<53) the petttioner ln the wlthln proceedtng'

by encLosing a true copy thereof ln a securely sealed postpald wrapper addreseed

as foLlons: Mr. Robert  F. Roth
160 Re is t  S t ree t
Williamsville, Nev/ York 1422L

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Postal  Servlce wlthin the State of New York.

That deponent further says that the sald addre8aee is the AffryftegXlfsDOe|t

edK*kd petltioner herein and that, the address set forth on eald llraPPer ts the

last known address of the Ct|IF!€E$ltsDO{tD(0t*>cttg) petLttoner.

Sworn to before roe this

15th day of September ,  L976

(2176)



STATE OF NEW YORK
STATE TAX COMI,IISSION

In the Matter of the Pet i t lon

o f

ROBERT F. ROTT{
For a Redeterminat ion of a Def ic iency or
a Revlslon of a Deternination or a Refund
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Taxes under Art icle(x) 23 of the
Tax Lawrfor the Year(s) mnl!xlo6{e}
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State of New York
County of AIbanY

Catherine Steele ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 15th day of September , L976 , she senred the wlthln

Notice of Decision by (cerr l f ied) mal l  upon Peter X. Bel lant i ,  CPA

(representat lve of)  the pet l t loner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpal.d wrapper addreseed

as foL lows:  Peter  X .  Be l lan t i ,  CPA

l;39'ff"113":"Hil:
Buffalo. New York L4223

and by depositifdEame ehclos-ad-in-a [<iJtplfa properLy addressed wrapper ln a

(post of f lce or off lc lal  depository) under the excluglve care and custody of

the Unlted States Postal  Servlce withln the State of New York.

That deponent further says that the said addreaaee is the (representatLve

of the) petitloner herein and that the address s€t forth on sald ltraPPer le the

pet i t loner.

Sworn

15rh

(representatknown address of the

to before me this

day of September

l a s t *L{ 
;
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,  t976.



STATEor NEW YORK

Fr lalhrrt trr nCItill
166 nrr"lt Stmrt
rtllhnYlllc' Iil IoGk l{ttl

bsar F. Fblrr

Please take notice of the Drctr8l$f
of the State Tax Commission enclosed heren^rith.

Please take further notice that Pursuant to
Section@ ?rt of the Tax ,Law, anY
proceeding in court to revieeil an adverse deci-
sion must be cormnenced within 4 mf,ftbg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allolsed in accordance with this
decision or. concerning any other natter relative
hereto ,nay be addressed to the unde
will be referred to the proper part

lrlne trr

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

sqltsc lr, 19?6

I

AODRESS YOUR REPLY  TO

TELEpHoNE: 1r.,61 4f7-tlt0

STATE TAX COMMISSION

r

Enc.

c c :

nfrrfng Oftrcr
PetLtioner' s Representatlve :

Taxing Bureau t s Representative :

rA-L .12  (L176)



STATE OF NE\,[ YORK

STAIE lA)C CCN4\,IISSION

In the l@tter of tlre Petition

of

ROBERT F. RCIITI

for Redetermination of a Deficiency or
for Refund of lhincorporated Business Tax
r-rrder Article 23 of the Ta< Law for tlre
Years L969, 1970 and L97L.

DECISION

Petitioner, RoberL F. RoLh, residing at 160 Reist Street,

Williarnsville, Nev.r York 1422L, has filed a petition for redeter-

mination of a deficiency or for refurd of r-urincoryorated br:.siness

tax r:nder Article 23 of the Tax Law for dre years L969, 1970 and

L97L. (File No. 01561).

A fornal hearing was held before L. Robert Leisner, I{,earing

Officer, at the Offices of the State Tax Conmission, State Office

Building, Buffalo, Nevr York, on April 29, L976 at 9:15 A.M.

Petitiorrer appeared by Peter X. Bellarrti, Certified Public

Accourtant. Ttre hcone Tax Br-reau appeared by Peter J. Crotty, Esq.

(tlictrard M. I(aufrnan, Esq., of corrrsel).

ISSI]ES

I. WLether, petitioner, Robert F. Roth's, rental and in-

vesurer-t activities during the years L969, 1970 and L97L, are

sr:bject to the urincorAorated br.rsjness tax?
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II. I'lhetlrer, petitioner, Robert F. Roth, is entitled to a

507. r-urincorporated business tax dedtrction, on long-term capital

gains, derirzed from the sale of apartment rsrits in the year L970?

EIND]I{GS OF EACT

l. Petitioner, Robert F. Roth, filed r-nincorporated br:siness

tac retrmrs for tlre years Lg6g, 1970 and Lg7L.

2. In the year L970, petitiorrer, Robert F. Roth, took a 50%

long-term capital gain dedr:ction from the sale of apartnrent utits

on his r:nincorporated business tax retwat.

3. On April 1-:6, L973, petitioner, RoberE F. Roth, filed

clairns for refurrds of unincorporated business tax of $1.44 for

L969, $SS0.00 for 1970 and $459.00 for L97L.

4. On Augr:st 26, L974, the Trrcorre Tax Brreau derried petitioner,

Robert F. Rotl:r's clains for refrnds. On Septenber 30, 1974, tbe

Incone Tax Br-reau issr:ed a Staterrent of Audit Changes against petitioner

for the year L970, disallouring his claim for a 50% capital gain

dedrction for rnincorporated br:siness ta>< pr-n;poses. In accordance

with the aforesaid Staternent of Audit Changes, a Notice of Deficiency

was issued against petititrrer for $537.45.

5. Petitioner, Robert F. Roth, cxnns alrd nlElllages a srnall

contractir€ business, Robert F. Roth Constnrction. During the 1960's

vfrrile operating said business, petitioner constructed nr-ureror:s srnall

r-nfi-nnished apartmenL r-lrits for rehtal and investrEnt ptlposes. Prior

to 1968, the preponderance of petitiorrer's incore enranated f-:rorn his

contracting activities. After said year, ItDSt of petitioner's incoue

derived from the rental and sale of his apartment ranits.
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6. Dring the years L969, 1970 and L97L, petitioner, Robert F.

Roth, derived sribstantial inccnre f-::orn the rental and sale of his

aparurerr*t r-rrits. Petitiorrer also earned $9,63f .00 frorn his contracting

activities during said years. D-ring the years in cor.rt::orzersy petitioner

used the sare hone office for bottr br:siness aetivities. He failed to

segregate funds, e:penses or accounting records of the tr'lo enterprises.

One checking accor:nt was used to acconnndate both acciviries and bi11s

for both were paid out of tlre sare account.

7. Petiticrrer, Robert F. Roth, unintajxs that tlre incone from

the sale and rental of his aparrrrertL r-nits &:ring ttre years 1968,

1970 and L97L, is exenpt frour the r-mincorporated br-rsiness tan<, r^rithi:r

the reaning and intent of secticns 703(d) and 703(e) of tlre Ta:< Law.

MNCI.IJSIOI{S OF IAW

A. That petitioner, Robert F. Roth's, rental and investnEnt

activities dr-ring the years L969, 1970 and L97L, were suffieiently

related to petitioner's @nstruction activities, and the financial

accor-rnts of each were sufficiently conmingled, so as to preclude

petitiorrer from an exerption from the r:nincorporated business ta>c.

(Ta:< Laur S703(O and 9703(e)).

B. That petitioner, RoberE F. Roth, in the year L970, inproperly

took a 507, long-term capital gain deduction on his urincorporated

br:siness tax return, from the sale of apartmcrt r-urits. No deduction

is alloued in respect to the excess of net long-term capital gain

over net shorE-term capital loss. (Tax Larr, 5706, subd. 6).
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C. That ttre petition of Robert F. Roth is denied, his clairs

for refi-rrd are denied ad the lrlotice of Deficiency issr:ed Septenber 30,

L974 is sustained.

DAIED: Albany, Ner,v York
September 15, L976

\ .

\M^_tta" )C*"^.^-
CONMISSIONM.


