
STATE OF NEW YORK
STATE TAX COMMISSION

In the l latter of the Petit lon

o f

ROBERT RELPH
For a RedeLermlnat ion of a Def ic lency or
a Revislon of a Det,ermtnatlon or a Refund
eg Unincorporated Business
Taxes under Arttcle(x) 23 of the
Tax Lawrfor the Year(s) smB#sdr$*
1968 throuEh L972-

State of New York
County of Albany

Carmen Mottolese

she is an employee of the

age, and that on the 25th

Not ice of  Decis ion by (certified) mail upon Robert

the petltioner tn the wlthln proceedlng,

securely sealed postpald wrapper addreesed

Relph G*F*r6€I0Gr0iil0xya00

by enclosing a true copy thereof Ln a

as folLows: Mr. Robert Relph
150 Howe Srreet
Black River, New york L36L2

and by deposltlng same enclosed ln a postpald properly addressed wrapper Ln a

(post of f lce or off lc lal  deposltory) under the excluslve care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the eaid addresaee ls the:{X*mgOf*kaGf'f*

)OeqffiS petltloner hereln and that the address set forth on sald lrrapper 1g the

last known address of the :(trWeerfiarFernrcdr*hd petLtloner.

AFFIDAVIT OF MAILING

, belng dul.y eworn, depoees and says that

Department of Taxatlon and Finance, over 18 years of

day of Augus! ,  L976, she senred the wlthln

Sworn to

25tn day

before me thLs

of August

rA-3 (2176)

,  116



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter the Pet i t ton

AFFIDAVIT OF MAILING
ROBERT RELPII

For a RedeLerminat ion of a Def i .c iency or
a Revislon of a Determtnatlon or a Refund
of Unincorporated Business
Taxes under Art ic le(q| 23 of the
Tax Law i for the Year(s)194fl3419$($1
1 4 5 8  t h r o r r g h  1 4 7 ^  _

State of New York
County of Albany

Carmen Mottolese , being duly sworn, depoeee and eays tbat

she is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the Z1t1,.day of August , L976, she serrzed the wlthin

Notice of  Decis ion by (cert i f led) nail  upon Wil l ian J.

MeClusky, Esq. (representative of) the pet,ltioner ln the withtn proceedlng,

by enclosing a true copy thereof ln a securely sealed postpaLd wrapper addressed

as fol lows: I, I i l l ian J. McClusky. EwLrrram J.  vr .cu lusKv.  I ;so.
334 Woolworth Buil-dine

of

o f

I 5+ 
-woo 

rro rtri 
- 
ilIiai"

Watertown, New York 13601

and by depositlng same enclosed in a postpaid properly addressed wrapper Ln a

(post of f lce or off tc lal  deposicory) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addreasee is the (representetlve

of the) petiLloner herein and that the address set forth on sald lrrapper ie the

last knorcn addrese of the (representative of the) petltioner.

Sworn to before me this

25th day of August , L976,

rA-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

STATE TAX COMMISSION

r

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Auguet 25, L976

Mtr. Robert Rslph
150 ttowc Street
Bl,ack Rtver, Now Torlc 13612,

Dear l,tr. Relphl

Please take notice of ttre DECISIOI{
of the State Tax Conrnission enclosed herewith.

Please take further notice that pursuant to
Section6 ?'i,t of the Tax Law, anY
proceeding in court to reviehr an adverse deci-
sion must be conunenced within 4 rcnthe
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund all.oloed in accordance with this
decision or concerning any other matter retative

to the unde;rsigned. Th.y

AOORESS YOUR REPLY  TO

rer epxor ei,r, r$Z-- 36.5!!-

hereto rnay be addressed
will be referred to the proper reP

PetLt ioner 's Rep

Taxtng Bureauts Representat ive:

rA -1 .12  (L176 )



STA1E 0F NEI^I YORK

STAIE TN( M4{TSSION

In the lulatter of ttre Petition

of

ROBERT RELPH

For Redetermination of a Deficiency or for
Refi-nnd of lhrincorporated Br:siness Tax tnder
Article 23 of the Tax Lsui for the Years
1968 ttrrougn L972.

DECISION

Petitioner, Robert Relph, residing at 150 Hor,rle street, Black

River, Ner,r York L36L2, has filed a petition for redetermination

of a deficiency or for a refr-nrd of urincorporated business tares

r-rrfur ArEicle 23 of. tlre Tax Law for the years 1968 through L972.

(File No. 0L796).

A fornral hearing was held before L. Robert l-eisner, Hearing

officer, at ttre offices of tlre state Tax conmission, state office

Building, Watertcmn, Nex,rr York, on October 23, L975, at 9:30 A.M.

Petitioner appeared by willianr J. Mcctuslcy, Esq. Tlre r::cone To<

Brreau appeared by Peter Crotty, Esq. , (Alexander Weiss, Esq., of

Cotrrsel)

ISSIIES

I. l{hether petitioner, Roberr Relph, was o<enpt from the

urincorporated br-r.siness tac for tlre years 1968 through L972, as an

enployee of Bankers Secr-rity Life Insr-rrance Society?

II. l'lhetlrer petitioner, Robert Relph, had reasonable car:se for

failing co file Ner,r York State r,nrincorporated business ta:< rerrsrs for

the years 1968 througlr L972?
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F]NDNGS OF EACT

1. Petitioner, Robert Relph, failed to file urincorporated

br.rsiness tac returns for the years 1968 tlrror.rgfi L972.

2. On Febnra:ry 25, L974, tlre hcone Tax Bureau issr-rcd a

Statenrerrt of Ar:dit Chaqges against petitioner, Robert Relph, for

r-rrincorporated br:siness tax dr:e for the years 1968 ttrror:gh L972.

In accordance wittr the aforesaid Statsrent of Audit Otranges, a Notice

of Deficiency of $1,719.64 was issr:ed against petitioner.

3. Petitioner, Robert Relph, is a general life insrrance

agent for tlre Bankers Secrrity Instrsrce Society. Petitioner has

been associated with Banlcers Secr.ncity since Septerber, L965. Since

said date, he has vmrked for the cornptrry r-rrfur the prescriptions of

a "general agent's contract".

4. llnder the,ternrs of the contract, petitioner, Robert Re1ph,

was not pemltted to se1l instrarce for other conpanies trrless Banlcers

Secrrity first rejected a ctrstolrer's busjness. Petitioner did not sell

instrance policies for arry ottrer comptrry dr.ring the years in controrrersy.

the territory in rrihich petiticrrer \'ias to solicit qJstorers was prescribed

in fte contract. He had conplete discretion as to the hor:rs, days and

weelcs he lrcrked. tr?om Septerber, L965, througfi August 3l-, 1970, petitioner

was paid $500.00 per nrrnttr. Ilo\rever, ttre contract stipulated that if

petitioner failed to r,vrite certain qllotas in arrn:al prenir-rns, his contract

rculd be rrcided md his rigfits to all firtr-re renernral comnissions r,ould be

forfeited.
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5. Petitioner, Robert Re1ph, was a nrenber of a general agents

adrrisory council. Ttre courcil made reconrrendations concerning the

issr:ance of nerr insrrance policies and the pronnrlgation of nenr

adrdnistrrative procedrres .

6. Petitioner, RoberE Relph, was required to recnrit and

train other soliciting agents. I4rst of these agents were independent

property and casr:alty agents wtro sold policies for mrrerous cmpanies.

Agents solicited by petitioner were stibject to approval by Banlcers

Sectrity. Petitiorrer received ovenide conmissions from agents

srrccessfirlly solicited. Ttre contract of petitioner specified:

"The perfonrunce of agents, solicitors and enployees as uell
as their caffipensaticn shall be rdrolly the resporrsibility of
the General Agent (enphasis added) but the rnanner of their
per6ffi ffiIT be latisfactory ro the society. The
sociefy ulEty prescribe from tine to tine rules for the conduct
of the agency and rnay require the General Agent to terminate
tlre appoinarent of any of ttre agenLs and solicitors appointed
by him. Neither the prescription of sudr rules nor the
reserrratiorr of tlre riglrt to require termirution of the
appointment of an agent or solicitor shall be deeued to create
the relationship of arployer and erployee (enphasis added)
between the society bt *re agents,
solicitors or oployees of the C,eneral Agent."

Petitioner, initially paid ttre agents' ccnrnissions frcm his personal

accoutt after he receirred the required fulds frorn Baikers Secr.ucity.

Later the comparry adopted tJre policy of serrding a chedc directly to

petitioner in the agents rurrre, to be fon^rarded by petitioner to ttre

agent.

7. Petitioner, Robert Relph, was also respcnsible for r-nit

sr:penrisors. Itrrit sr.pervisors recnrited and trained soliciting

agents and stporrised their sales efforts. The ur:it sr-penrisor signed

41, t'lhit Sr-penrisor's Agreernent" rnrith petitioner in his c4acitry as

general agent. Itre contract, drafted by Banlcers Secr-rrity
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stipulated:

"As conpensation for his senrice the Ccrerg! Agemtl (erphasis

added) iritt pay ttre Lhit Srpenrisor a s@sist11g of
a f*i:d payninl of 9200.00 ien month and Zff/. of the first
y.at 

"c*i,i'ssion 
paid to nsnters of the Sr-penrisor's

l h i r . . . .

The aclcrcn^fledgment of this agreesent by Banlcers Secr-ncity Life
lnsurance Soclety and the requiranent therein for obsenrrtce
of tlre nrles and regulations of Bankers Secrrity Life -
Insrrance Society sfratt not be deened to create ary relation-
ship of mployer a:d enployee or nEster o_r seraElt or agent or
priircipal Led*e* the tfrie Stpenrisor and- Baikers Sectryity
Life firswance Societry amd said society shall not be virtue
of this agreenrent incir any liability 

-for 
cornpensation to the

Ilnit StpenrisoC'.

Barikers Sectrity would pay petitioner for the lkrit Srpenrisor's

rsnsreration. Stibseqr:errtly, petitiorrer would r,rrite a personal ched<

for the sane anpr-lrt to the lhit Sr.penrisor. the lhrit Srpenrisor

received an addtional $500.00 per usnttr; $250.00 as a fi:<ed paryent

paid by petitioner for rd:rich he was stibseqr:ently reirrbr.rsed; $250.00

as a loan on futlu'e conmissions paid personally by petitioner.

8. Petitioner, Robert Relph, was reinbtrsed for the office and

trarzeling e:q)enses, secretarial and clerical he1p, telephone senrice

and openses incurred in tJre procr-rcffFnt of insurance btrsiness.

1dtially, he paid for these itsrs and stibsequently filed a1 e:pense

reinbr.rsenpnt allol^rance sheet. Petitioner only obtained reirSr-rserEnL

from the percerrtage of business he brouglrt to the cofipely as conputed

frqn ttre tables ccrrtained in the contract.

9. Barilcers Secr-rity Life Insr-urance Society contributed to a

gror:p-life hospitalization plfll for tlre petitioner, Robert Relph.

The ccrnpany did not deduct Federal and New York State incqre Laxes,

social secr.rity, worlcnen' s coffpensation or r:norployrnent instralrce

from petitioner' s rsnneration.
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10. Petitioner, RoberL Relph, was advised by his counsel that

he was not required to file Ner^r York State urincorporated business

tax retr-mrs for the years 1968 ttrrough L972.

CONG,I]SIONS OF IAW

A. That Bail<ers Life hsurance Societry did not e>rert sufficient

control atd sr.penrision orrcr the activities of petitioner, RoberL Relph,

to permit the designation of petitioner as an enployee r,rithin the

neaning of Section 703(b) of the Tax Latr. TLrerefore, petitioner's

activities as a general agent constituted t}te carqring on of art

r:nincoryorated business wittrin the nerring and intent of Section 703(a)

of the Tax Lavz.

B. That petitioner, Robert Relph, had reasonable car:se for

failing to file Nernz York State r-urincoryorated business tax returns

for the years 1968 throrlgh L972, and therefore, the penalties assessed

prrsutrIt to forner section 6S5(a) and sections 685(a) (1) and 685(a) (2)

of the Tax Larnr are waived

C. That the petition of Robert Relph is granted to the CI.tent of

cancelling the penalties inposed pr-rsr:ant to forner section 685(a) and

sections 685(a) (1) 4d 685(a) (2) of. the Tax Ler^r for the years 1968

rlrrougtr Lg72 Ln the surn of $430 .77; tbat the Incone Tax Br-reau is hereby

directed to accordingly nodify ttre Notice of Deficiency issr:ed

Febn:ary 23, L974;



and, that o<cept as so granted,

respects denied.

IMED: Albany, Nerw York
ArigrisL 25, L976

-6 -

the petition is in all other

, / ' /

MMMISSIONER. ,2'


