
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PHILIP and IARY POIJAG(

For a Redetermination of a Deficiency or
a Revislon of a Determinatlon or a Refund
of Llrrincorporated Br-lsiness
Taxes under Art icLe (rf 23
Tax Law r f or the Year (s) :OSc$AOtg66gl
1969 197O p'nd 1971

AFFIDAVIT OF MAILING

of the

, being duLy swotn, deposee and saye thaE

of Taxat ion and Flnance, over L8 years of

Augr:st , L976 , she served the wLthin

by (certified) mail upon Philip ad

I& r yPo11adc (@thepe t1 t l one r1n thew i t h i np roceed1ng ,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addreseed

as follor,ss: Plilifip eurd ]4a1ry Polladc
L42-2L 26th Arrcrn:e
Flushing, Nev.r York 11354

and by deposit ing same enclosed in a postpaid properLy addressed r i l raPPer

(post of f lce or off ic lal  depository) under the exclusive care and custody

the United States PostaL Service within the State of New York.

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a 1 d a d d r e a s e e 1 s t h e ( g r o g g d f f i

g&Stg| petitioner herein and that, the address 6et forth on sald lrraPper ie the

last knorrn address of the (@ pet i t loner.

State of New York
County of Albany

Jean Wager

she is an empLoyee of

age, and that on the

Notice of Decisicn

Sworn

5rh

the Department

5fh day of

L n a

of

to

day

before me this

of August , 1976.

TA-3 (2176>



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PITTLIP ard NARY POLLACXC

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
of lJlrincoryorated Br.rsiness
Taxes under Article Qs) 23
Tax Lawrfor the Year(e) llp*Frip*6n)
L969 . L970 td L97J.

State of New York
County of Albarry

Jean trrlager

she is an employee of the Department

age, and that on the 5th day of

lfrotice of Decision

AFFIDAVIT OF MAILING

of the

, being duly sworn, deposes and says that

of Taxation and Finance, over 18 years of

by (certified) mail upon Nathan keeberg

the petltioner ln the wlthin proceedlng,

securely sealed postpald wtapper addreseed

August ,  L976,  she served the  w l th ln

( representat ive of )

by encl.osing a true copy thereof in a

as follows: Nattran Ereeberg
72 Semm Ave.
Ner"r York, Nernr York 10034

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(posc off ice or off lc lal  depository) under the exclusLve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representatlve

of the) pet i t ioner herein and that the address set forth on said l rrapper ls the

last known address of the (representat ive of the) pet l t ioner.

Sr.rorn to before me this

5th day of Al€ust , L976,

rA-3 (2/76)



SIAIE OF NEW YORK

DEPARTMENT OF TA)(ANON AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

,  A L B A N Y ,  N . Y .  1 2 2 2 7

A{nnt 5, L976

A O D R E S S  Y O U R  R E P L Y  T

rELEpHo*E: tsral Ci?-3ffi|

STATE TAX COMMISSION

r md I'ey hUrck
25th Aur

trlrntdry, th 3d 11354

hG lt, & Irtr. hlldr

Please take notice of the lbtig Of Dfd.flCt
of the State Tax Commission enclosed herewith'

Please take further notice that Pursuant to

Sect ion($ 7n of the Tax Law' anY
proeeeding in court to revierit an adverse deci-

sion must be commenced within 4 rrslt$tg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the unde
will be referred to the proPer Part

ed, They

Enc.

cc :  Pet i t ioner 's  Repres t ive :

Taxing Bureau's Representat ive:

rA -1 .12  (1176 )



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the PetiLion

o f

PHILIP and I"IARY POLLACK

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1969,  I97O and I97L.

DECISION

Philip and Mary Pollack, L4z-21 26th Avenue, Flushing, New

York 11354, f i led a petit ion under sections 689 and 72O of t-he

Tax Law for a redetermination of a deficiency in unincorporated

business tax under Art icle 23 of the Tax Law for the years L969'

LTTO and I97L.  Said def ic iency was asser ted by not ice issued

March 26,  L973,  under  F i le  No.  T-76011793 and is  in  the amount  of

$L ,924 .54  pLus  i n te res t  o f  $2O4. I7  fo r  a  to ta l  o f  f 2 ,L28 .7L .

A hearing was duly held on Apri l  11, 1975, dt the off ices

of the State Tax Commission, Two World Trade Centerr New York'

New york, before Nigel G. wright, Hearing Off icer. l l tre petit ioner

was represented by Nathan Freeberg, P.A. The Income Tax Bureau

was represented by SauI Heckelman, Esg. appearing by James A. Scott,

Esg.
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of said hearing has been duly examined andThe record

considered.

ISSUE

The issue in this case is whether the receipts from the

sale of real property are to be considered as business income.

FIIIDINGS OF FACT

1. Prior to 1960, Phil ip Pollack, petit ioner herein, and

his father, Abe Pollack, were equal partners in a retai l  furniture,

l inoleum and rug store located aE 429-31 2nd Avenue, New York City.

This consisted of two one-story brick buildings with a basement.

Phil ip Pollack and his father, Abe pollack, owned the real estate

equally.

2  (a) .  Abe Pol lack d ied on March 30,  1960.

2 (b). Under his wil l  Abe Pollack gave his own interest in the

stock of merchandise, the accounts receivable and truck owned by

the partnership to Phil ip Pollack, petit ioner herein, and Phil ip

pollack assumed the obligations of the business.

2 (cl.  By separate bequesL, Abe Pollack gave to his widow,

Dora Pollackr d sun equal to one-half of his interest in the real

property tocated at 429-31 2nd Avenue, New York City. The decedent's

share of the real estate became part of Lhe residue of the estate

which was left equally to the f ive chi ldren including Phil ip Pollack,
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2 (d). l l t le executors of the estate were designated to be

Phil ip Pollack and a daughter, Ida Walter.

3. Phil ip Pollack conducted the retai l  business at the 2nd

Avenue location (as a sole proprietor) from 1960 to L969. IIe

paid the upkeep of the premises and made the mortgage payments.

The cellar of one of Lhe buildings was rented out to a tenant for

$300  a  yea r .

4. l lhe estate of Abe Pollack did not f i le any f iduciary income

tax returns. Mr. Pollack considered. the only income of the estate

to be $300 a year. f t le estate stayed open unti l  the bequest to the

widow was paid in  L971.

5. l lhe retai l  business accounted for i ts income for Federal

tax purposes on a "schedule C" f i led joint ly by Phil ip and Mary

Pollack. I t  f i led an unincorporated business tax return under the

name of Phil ip and Mary Pollack, The retai l  business was closed

down in ,June, L969. Mr. Phil ip Pollack was 69 years o1d at that

t ime and he retired.

6. on , lu1y 29, 1969, the real estate aL 429-31 2nd Avenue

was sold to a developer who desired to demolish the buildings and

construct an apartment house. The closing statement is addressed

only  to  Mr.  Phi l ip  Pol lack,  The sa le pr ice was $115,000.00 and the
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mortgage at  t ime of  sa le was $22,1OO.2I .  Mr.  Pol lack took back

a second mortgage of  $62,900,00 and received cash of  about  $25 '000 '00 '

Mr .  Po I Iack  rece i ved  $3O,OOO.OO in  each  yea r  L969n  197O and  l97L '

7 (a). Petit ioners reported the sale of the buildings here in

question on their l-969 unincorporated business tax return' They took

into income, however, only one-half of the gain recognized for the

year .  l lhey f i led no returns for  1970 and I97 l '

7 (b). The deficiency notice in issue adds back to business

income one-half of the gain for Lg6g, It  also includes as business

income for I|TO and Lg7L, the full amount of the gains from the

instal lments received in those years.

B .Mr 'Ph i l i ppo l l ackd iedonoc tobe r2L ,L9T4 .

CONCLUSIONS OF LAW

It is clear enough, bearing in mind that the part ies to the

above transactions have died, that the real estate here in question

was never regarded as part of the reLail  business. lrtre real estate

was owned by an estate which was not i tself a partner in the retai l

business operated thereon. The retai l  business realized no income

from the sale of the real estate. The estate would be entit led to

the exemption for managing real estate found in section 703 (e) of

the Tax Law.
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llhe deficiency is erroneous in i ts entirety and is cancelled.

DATED: Albany, New York
August  5 ,  L976

COMMISSIONER

r\/' -z47ry4'e&2 
/

COMMISSIONER


