
Taxes under Art icledBi 23
Tax Law for  the Year(s)  L970.

STATE OT NEI{ YORK
STATE TN( COI,IMISSION

In the t'latter of the Petltlon

o f

PINE RIDGE FURNITURE CO.

For a Redeterminat ion of a Def ic iency or
a Refund ofiJnincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

of the

State of New York
County of Albany

MARYLOU SAIVIUELS , being duly sworn, deposes and says that

she is an empl.oyee of the Department of Ta.xation and Financer over 18 years of

age, and that on the L3th day of May ,  I%6 ,  she served the wlthin

Notice of Decision (EC<***eCfq***t$CR) by (certlfled) mail uponPine Ridge Furniture

Co. G$ilfee$f$rffl*Sxt€t the petltloner in the within

proceedlng, by enclosing a true copy thereof ln a securely sealed poetpald

nrapper addressed as fol lows: Pine Ridge Furni ture Co.
2320 Genesee Street
Buffalo, New York 14225

and by deposlt lng same enclosed ln a postpaid properly addressed wrapper ln a

(post of f ice or off tc ia. l  deposltory) under the exclusive care and custody of

the Unlted States Post Off tce Department wlthin the State of New York.

That deponent further sa.ys tha.t the sa.id addressee is the CES!€gCtrxlDOOe

of) petltioner hereln and that the addrees Bet forth on eald ltrapPer le the la.et

known addrees of the (fgl$gef**ktgfrgqf<*ie) petitioner.

Sworn

13rh

to before me thts

AD-1 .30  (L174)

,  L97a



STATE OF NEI{ YORK
STATE TN( COMMISSION

In the Ma.t ter of  the Pet i t lon

o f
PINE RIDGE FURNITURE CO.

For a Redetermlnat lon of a Def ic iency or
a. Refund of Unincorporated Business
Taxes under Art ic le(e) ZZ of the
Tax Law for the Year(s) L1TO

AFFIDAVIT OF MATLING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

MARYr'OU SAI{UELS , being duly sworn, deposes and 6ays that

she is an employee of the Department of Ta,xat ion and Finance, over 18 years of

age, and that on the l3th day of May ,  L916 ,  she served the wlthln

Notice of Decision (ca>ffi*Xti**fdg3) by (certlfted) mail uponDaVid H. ALexander

(representaEive of)  the pet l t ioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed poetpaid

rrapper addressed as fol lows: David H. Alexander, Esg.
Gross, Shuman, Laub & Davic
25th Floor, Main Place Tower

Sworn

L3rh

to

d a o f

Buffalo, New York L4202
and by deposlt lng same enclosed ln a postpald properly addressed wrapper ln a

(post offlce or officia.l deposttory) under the exclusive ca.re and custody of

the Unlted States Post Off lce Department within the State of New York.

That deponent further eays that the sa. id addressee ie Ehe (repreeentat lve

of) petltioner hereln and that the addrese Bet forth on sald ltraPper ie the laet

known addrese of the (representattve of the) Petltioner.

before me thls

May

AD-l.30 (u74)

, L9le.



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

&ry tlr lt?C

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 t 8 ) tttrtft0

STATE TAX COMMISSION

r
tlnr ll,fig* r'unl,tsrr 0o.
3tt0 drn,rrau Stsrrt
Suffalor f,rmt lorh lll3t

(hntlrnlr

?lease take notice of the DEC3BJOII
of the State Tax Cornrnission enclosed hererwith'

Please take further notice that Pursuant to
Sect ion(s) ?at of  the Tax Law' anY
proceeding in court to review an adverse deci-
sion must be conunenced within | roOgthE
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund altorred in accordance with this
decision or concerning any other mattef relative

Theyhereto may be addressed
will be referred to the

Enc.

c c :  P e t i t i o n e r ' s

VerT

v.

trr
lcrr

Representat ive:

Taxing Bureau's RePresentat ive:

rA -1 .12  0 /76 )



STATE OF NEW YORK

STATE TAX COI,SIISSION{

In the Matter of the petition

o f

PINE RIDGE FURNITURE CO.

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for the Year 1970

DECISICI{

Petit ioner, Pine Ridge Furniture Co, , 232o Genesee Streetl Buffalo,

New York 14225, petit ioned for a redetermination of deficiencies in

unincorporated business tax under Article 23 of the Tax Law for the year I9?0.

A formal hearing was heLd at tle offices of the State Tax Conrnission,

Buffalor New Yorkl on June l0r 1975, before L. Robert Leisner, Hearing Off icer.

The taxpayer was represented by David H. Alexander, Esq. and the Income Tax

Bureau was represented by saul Heckermanr Ese. (Alexander l i leissr Esq., of

o.ounsel ) .

I SSUES

l. !1jas the cost basis of real property comectly reported by the

taxpayer?

2. Was petit ioner subject to unincorporated business tax on the gain on

the sale of real property owned by Joseph H. Baier and James J. Baier?

FINDINGS OF FACT

l. Petit ionerr Pine Ridge Furniture Co.e t imely f i led New York State

unincorporated business tax returns for the year Lg7O.
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2. A Notice of Determination of deficiencies in unincorpolated business

tax for the year 1970 was issued on October 291 L973, against,the taxpayer

under Fi le No. P/S 3568.

3. The taxpayer petitioned for redetermination of the deficiencies and

for a refund.

4, Joseph H. Baier and James J. Baier purchased tuo parcels of real

property on Seneca Street in West Seneca, New York, at 4099 Seneca Street

and 4085 Seneca Streete as foLlows:

(a) 0n October 31, 1956r Joseph H. Baier, James J. Baier, and Richard A.

l,{arfurt, as tenants in conrnon, purchased the real property knovun as 4O99

Seneca Street, This property consists of land and a twc-story building.

The f irst f loor of the building consisted of a mercanti le show room and the

second floor consisted of tvrlo rental apartments. The purchase price for

the 4099 Seneca Street property was $301000. Richard A. ftlarfurt

contributed $51000. toward the purchase price and Joseph H. Baier and

James J, Baier each contributed $21500. or a total of $51000. towards

the purchase price of the property. The balance of the purchase price

was provided by the purchasers obtaining a $20r000o rnortgage fmm the

Bank of Blasdell l  New York. On December 6, 1957, Richard A. Marfurt

sold his interest in the 4099 Seneca Street property to Joseph H. Baier

and James J, Baier for $71500.

(b) Joseph H. Baier and James J. Baier (as tenants in conrnon), purchased

the property known as 4085 Seneca Streetl which is adjacent to the

4099 Seneca Street property, on JuLy L2, L964, The property consisted

of land and a tvto-family residence.
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5. The petit ionersn Joseph H. Baier ard James J. Baierr conducted

their retai l  furniture business known as Pine Ridge Furniture Company at

2320 Genesee Street, Cheektowaga, New York. That business was conducted

at that site continually since the inception of the partnership in 1954

to present date. The Genesee Street furniture business (eine Ridge

Furniture company, now knovun as Pine Ridge Furniture company, rnc.) is

located at least seven to ten miles away from the real property located

at 4099 and 4085 Seneca Street, in West Seneca, New York.

6, The unincorporated business tax in this matter is assessed aga:lnst

the net levenues generated from the Pine Ridge Furniture Company retail

furniture business partnership located in Cheektowaga, New York. I t  is

the New York State Income Tax Bureaurs position that the real propertyp

ovrnned individually by the petitioners and Located at 4099 and 4085

Seneca Street in West Seneca, New York, constitutes property of Pine Riclge

Furniture Company (located in Cheektowaga, New York) and, therefore, an1'

gain on its sale is subject to the unincorporated business tax. The

petitionersl however, contend that the property is not partnership

property and that the unincorporated business tax was improperly assesserd

upon the gain realized on the sale of the property. In addit ion, the

petit ioners contend that the cost basis for 4099 Seneca Street was in@r'rect,

and that a higher value, reflecting the total cost of that property shorrld

have been used to determine the gain realized upon the sale. The assessiment

on the sale of the property was based on a schedule of costs fmm schedule D

of a 1040 return filed with the United States government. The evidence from

original deeds and statements of closing show that the original costs of
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$261778.49 on the schedule D were not comect and taxpayerr s original cost

basis was actually $321500. and gain for tax purposes uould be reduced by

$5 ,72 I ,51 .

4099 SeJreca Streeg

The operating of the property at 4O99 Seneca Street by the petitioners

uas totally unrelated to the business @nducted at their furniture store on

Genesee Street. The top floor of tfris tuo floor structure consisted of tr,ro

rental apartments and the petitioners received rental income from those

apartments during the entire period of their orrvnership. The first floo:r of

that structure was occupied by a corporation known as f,owrn Hall Furnitu.re &

Appliance, Inc. This corporation had no direct link with pine Ridge

Furniture Company or with itrs successor, Pine Ridge Furniture Company, Inc.

The only connection between the tuo is the fact that the petitioners we::e the

sole owners of Pine Ridge Furniture Company and Pine Ridge Furniture Conrpany,

Inc. and had made an equity investment as part o!,vners in Town Hall Furnj ture &

Appliancel Inc. During the entire t irne that the petit ioners owned 4099 Seneca

Street, up until the date that it was sold, Pine Ridge Furniture Companl never

conducted any business at 4099 Seneca Street and specif ical ly, never used the

property as an annex warehouse or in any other related activity.

The petit ioners in this matter acquired t i t le to 4085 and 4099 Seneca

Street in their individual n;rnes. At no t ime during the period of their

ownership was title ever transfemed to Pine Ridge Furniture Company. When

the propert ies were sold by the petit ioners on January 2L, L970, the propert ies

were transfemed to Town l- la1l Furniture & Appliancee Inc. from Joseph H. Baier

and James J.  Baier  as ind iv iduals .
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4085 Seneca Stres.!

The property at 4085 Seneca Street,  in l lest Seneca, dur ing the period of

pet i t ionersr ownelship, ' . ras a two-family residence. The pet i t ioners received

ciur ing the pei iocl  of  t i reir  oune: 'ship, rental  incone fron famil ies who occupied

that bui lding. / r t  no t ine v,ras that structure evei user. l  as a warelrouser annex

ol any part  i .nvolved in t i - re fr : rni ture l :usiness r ,yhich your pet i t ioners conducted

at  232O Genesee St ree t  ( i .e .  P ine  l t iCae Furn i tu le  Company) .

The uni i -rcorpcratecl  i : r -rs iness tax r^ras assesseo upon the sale of +"hese tuD

pr-opert ies due to the fact bhat for the calendar years 1963 thror:gh 1970, the

incone ar:d e;<penses of t l rese turo propert ies rvas nist ,akenlv inclr-rded in tne

partnership tax ;eturn ( foc Uhe perioci  1956 thr-ough 1962 the income and

expenses  o f  t i rese  prope i t ies  l vere  inc luc ied  in  the  ind iv idua l  tax  re tu rns  o f

the pet i t ioners).  The mere fact that this technical  mistake was made does not

change the true nature anci use of these propert ies. The incone ptociuced by the

tv ;o  Seneca St ree t  p rope: r i ; ies  v /as  in  excess  o f  ' che  a l loca ted  expenses ;  thus

aCdit ional rental  incon:e became subjec-b i ,o t i re uni-ncorporai ,ed business tax

fo : :  the  ca lenc ia r  years  1953 ' ; iuough 1970.  Th is  fac- "  ind ica tes  the  inadver ten t

na tu ie  o f  the  i .nc l r . . rs ion  o f  these propcr t ies  on  the  pa : : tnersh ip  ta ;<  re tu r 'ns ,

Tl ie fact bhaL extra uni"ncor 'porated business tax rvas paid because of the

inc lus ion  o f  these prcpe, : t ies  on the  par tnersh ip  boo l<s  shorvs  tha t  these

propert i .es rveie not inclucled for the purpose of sheltei- ing or shielding any

income ac tua l l y  p roduced by  the  par tnersh ip  bus iness ,  i .e ,  f rom the  ne t

revenues produced from the furni ture store on Genesee Street.

The purchase, ournership and sale of 4085 and. 4099 Seneca Street in

' r ' lest Seneca by Joseph I" l .  Baier and James l{ .  Baier represented a personal

investment bi, 16"r totally unrelated to the business they conducted at their
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furniture store lcnown as Pine Ridge Furniture Company and located at

2320 Genesee Street in Cheektowaga.

CONCLUSIONS OF LAi,il

A. New York Tax Lalv Szof (a) imposes the unincorporated business

tax upon "unincorporated business taxable income" of every unincorporated

business carried on within this state. An "unincorporated business" is

defined as t 'any trade, businessl or occupation conducted, engaged in...

by an individual or unincorporated entity, including a partnership..."

(see New York State Tax Law 9703 (a)). The mere fact, however, that

individuals purchase and sell  property for their own account, does not

mean that such individuals are automatically conducting an t'unincorpotated

business" (See New York State Tax Law g7O3 (O) - Purchase and SaIe for ovm

account) .

The purchaser ownership and saLe of 4085 and 4O99 Seneca Street, in

UIest Senecar by the petitioners, was a personal investment by the petitioners

unrelated to the business which they conducted at 232f Genesee Streete in

Cheektowaga, under the name of Pine Ridge Furniture Company. Any gain

realized upon the saLe of those tuo Seneca Street properties was not subject

to the unincorporated business tax, and there is no deficiency in unincorporated

business tax.

B. The taxpayers shall be paid a refund of any unincorporated business

tax paid on account of the sale of 4085 and 4099 Seneca Street.



- 7  -

interest shall be due on the totalC. Pursuant to the Tax Lawn

unti l  paid.

DATEDS Albany, New York
May  13  |  L976 '

COMMISSIONA


