
STATE OF NE},I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ton

o f

MICHAEL ORLING
For a Redetermination of a Defictency or
a Revlsion of a Determlnatl.on or a Refund
of Unincorporated Business
Taxes under Art ic l-e(g) 23 of the

AFFIDAVIT OF MAILING

Tax Lawifor the Year(s) *8>&er*d69rl
1964 and 1965.

State of New York
County of AlbanY

Janet Mack

she is an enployee of

age, and that on the

Decision

, betng duly sworn, deposes and says that

the Department of Taxation and Flnance, over 18 years of

24thaay of September ,  L976, she served the wlthin

by (eert i f led) mail upon Michael 6rl ing

the petitioner in the within proceeding,

securely sealed postpaid rf,raPper addressed

(xEpse**feeix*xs$)

by encLosing a t rue copy thereof  in  a

as fol lows: Mr. Michael Orl ing
69 Shelter Lane
Ros11m Heights,  NY LL577

and by deposit ing same enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the United States Postal  Service wiLhln the State of New York.

That deponent further says that the said addressee is the (IS#FHH$KX|[

Xtg<Eet petic,loner herein and that the address set forth on said ltraPPer ie the

last knor.rn address of the (xe$uuumst:trx>o6cxhei petltioner.
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STATE OF NEI,J YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

MICHAEL ORI,ING
For a Redetermination of a Deficiency or
a Revision of a Determinatton or a Refund
of Unincorporated Business
Taxes undet Art.icle 6p) 23 of the
Tax Law I for the Year(s):gfx&9fi+***g)
L964 and 1955 -

State of New York
County of Albany

Janet MaCk , betng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 24thday of September , Lg76 , she served the within

Decision by (cert l f ied) mai l  upon Louis Levine, CPA

(representat ive of)  the pet l t loner tn the wlthin proceeding,

by encl-oslng a true copy thereof Ln a securety seated postpaid wrapper addressed

as folLows: Louis Levine, CPA
11 West 42nd Street
New York, New York 10036

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States PostaL Service within the State of New York.

That deponent further says that the said addressee is the (representative

of the) pet i t loner hereln and that the address set forth on said wraPPer is the

last kno'nrn address of the (representat ive of the) pet i t loner.
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STATE TAX COMMISSION

STATE OF NEW YORK
.DEPARTMENT OF TAHTION AND FIN.ANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Srptmbrr 24, 1976

ltr, tlLohnrl OrLtng
69 $haltrr Lmc
Rollyn ltcLghta, $[? L157?

Drar Mr. Orltngr

?lease take noEice of the llgfigl0$
of the State Tax Commission enclosed herewirh.

Please take further notice ttlat pursuant to

Section(fS 728 of the Tax Law, anY
proceeding in court to review an adverse deci-

slon must be commenced within & notthe
from the date of this not ice.

Tnquiries concerning the computation of tax
due or refund all.or,red in accordance with thls
decision or concerning any other rnatter relative
hereto may be addressed to the undersigned. Th
witl be referred to the proPer partt for repLyZ

Enc.

ec :  Pet i t ioner 's Representat ive:

Taxing Bureau's Representative:

ABORESS YOUR REPLY  TO

TELEPHoNE:,r ,r ,4t7-3850

r

Ve
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MICHAEL ORLTNG

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years L964 and 1965.

DECISION

Petit ioner, Michael Orl ing, 69 Shelter La.ne, Roslyn Heights,

New York LL577,  f i led a pet i t ion for  redeterminat ion of  def ic iency

in unincorporated business taxes under ArLicIe 23 of the Tax Law

for  the years 1964 and 1965.  (F i1e No.  46249326) .

A formal hearing was held before Nigel c. Wright, Hearing

Officer, at the off ices of the State Tax Comrnission, TIyo World

Trade Center ,  New York,  New York,  on Decernber  10,  1975.  Pet i t ioner

appeared by Louis Levine, C.P.A. The Income Tax Bureau appeared by

Peter  Crot ty ,  Esq.  (Michael  A lexander ,  Esq.  o f  counsel ) .

rSSUE

Whether petit ioner, Michael Orl ing, was carrying on an

corporated business dur ing the years L964 and 1955.
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FINDINGS OF FACIT

1.  Pet i t ioner ,  Michael  Or l ing,  t imely  f i led New York State

income tax returns for the years L964 and 1965. He also f i led an

unincorporated business tax return for the year L964. Petit ioner

did not f i le a New York State unincorporated business tax return

for  the year  1965.

2.  on Ju ly  28,  L969,  a Statement  of  Audi t  Changes was issued

against the petit ioner for unincorporated business tax plus

pena l t i es  and  i n te res t  i n  t he  sum o f  $2 ,116 .51  fo r  t he  yea rs  L964

and 1965.  Accord ingLy,  the Income Tax Bureau issued a Not ice of

Def ic iency.

3.  Drr ing the years 1964 and 1965,  pet i t ioner ,  Michael  Or l ing,

so ld lamps for  Wi lmar Co. ,  Inc. ,  Bronx,  New york.  pet i t ioner  so ld

Wi lmarrs  products  in  an area designated by the corporat ion.  Wi lmar

Co. ,  Inc.  a l lowed pet i t ioner  a por t ion of  i ts  showroom for  h is  use.

They suppl ied pet i t ioner  wi th  no of f ice space or  secretar ia l  he lp.

Pet i t ioner ,  Michael  Or l ing,  received an $85.00 draw per  week against

h is  commiss ions f rom Wi lmar Co. ,  Inc.  From th is  $85.00 was deducted

social security, ds well as Federal and New York State withholding.

The company paid hospital ization insurance for petit ioner as well

as unemployment insurance.
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4.  Pet i t ioner ,  Michael  Or l ing,  a lso so ld lamps for  Morr is

Greenspan,  Inc. ,  a  corporat ion based in  Phi ladelphia,  Pennsylvania.

Morris Greenspan was the control l ing shareholder of this corporation

and of  Wi lmar Co. ,  Inc.  Pet i t ioner  Michael  Or l ing 's  dut ies for

Morris Greenspan, Inc. required thaL he cover the same terri tory

as that  which he covered for  Wi lmar Co. ,  Inc.  Pet i t ioner  received

commissions on the products sold for Greenspan, Inc. That corpora-

t ion wi thheld noth ing f rom pet i t ioner 's  commiss ions.

5.  Pet i t ioner ,  Michael  Or l ing,  a lso received commiss ions f rom

Keystone,  Inc.  and Arn is  dur ing the years L964 and 1965 for  sa les

dut ies he per formed.  Pet i t ioner  had to  receive permiss ion to  set l

these l ines f rom Wi lmar Co. ,  Inc.

6.  Pet i t ioner ,  Michael  or l ing,  mainta ined a room in h is  home

which he used as an off ice. Petit ioner was not reimbursed by his

principals for any expenses he incurred. He deducted his business

expenses for  cars,  postage,  g i f ts ,  e tc .  f rom his  Federa l  re turns

for the years L964 and 1965. The f irms for whom petit ioner, Michael

Orl ing, sold merchandise during the years L964 and 1965 did not

exerc ise substant ia l  d i rect ion or  contro l  over  h is  sa les act iv i t ies

and techniques or over the t ime he devoted to sales.
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CONCLUSIONS OF I,AW

A. That the income received by petit ioner, Michael Orl ing,

from ttre firms ttrat he represented during the years L964 and 1965

constituted income from his regular business of sel l ing lamps

and not compensation as an employee exempt from the imposition of

the unincorporated business tax in accordance with the meaning and

intent, of section 703 (b) of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Michael

Orl ing, during the years L964 and 1965 constituted the carrying

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Iaw.

C. That the petit ion of Michael Orl ing is denied. and ttre

Not ice of  Def ic iency issued July  28,  L969 is  susta ined.

DATED: Albany, New York

September 24, 1976

V\'l"ltr", l1r."*
COMMTSSIONER

STATE TAX COMMISSTON

COMMISSTONER


