
srATE or Ngw YoRK
STATE TN( COMMISSION

In the ltatter of the Petition

o f

PETER P. I4cDERMOTT & COMPAIS:r

For a RedeEerminat ion of a Deftciency or
a Revlston of a Determlnat ion or a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Law for the Year($<*rlBtr*sdde*I966.

State of New York
County of Albany

Donna Scranton belng duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Flnancer gver 18 years of

age, and that on the 4th day of August ,  L976, she served the wlthln

Notice of Decision by (certlfled) mall upon Peter P. l"lcDermott &

Company (fgff{sa*tu65E{&F)6E) rhe perirLoner ln the wlthln proceedLng,

by enctoslng a true copy thereof ln a securely sealed postpald wrapper addreesed

as follows: Peter P. trqlcDermott & Company
42 Broadway
New York, New York

and by deposlt lng same enclosed in a postpald properly addressed wrapper ln a

(post of f lce or off ic laL depository) under the exclusive care and cust 'ody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee ls the dn€*Cdg{**f<ige

tSlgHE) petitioner herein and that the address set forth on said wraPPer 1g the

last known address of the {osprr@ petttloner.

Sworn to before me thls

4t?: day of Augtts t , L976.

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
PETER P. I\4cDERMOTT & COMPAM

For a Redeterminat ion of a Def ic iency or
a Revision of a,Determinat ion or a Refund
of Unincorporated Business
Taxee under Art ic le(s$ 23 of the
Tax Law for the Year$|:oo<*mri:cd*x) 1966.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Donna Scranton , belng duly sworn, deposes and saye that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 4ttr day of August , Lg'76, she served the wlthln

Notice of Decision by (certlfled) mail upon Jerome l(ametrnan'

Esq.,  (representat ive of)  the pet l t loner in the wlthln proceeding,

by enclosing a true copy thereof in a securety sealed postpald wrapper addreseed

as follows: Jerome Kamerman, Esq.
500 Fifth Avenue
New York, New York LOO36

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the Unlted States Postal  Service withln the State of New York.

That deponent further says that the sald addreasee is the (repreeentatlve

of the) pet i t ioner herein and that the address set forth on said wrapper le the

last knolyn address of the (representat ive of the) pett t loner.

Sworn

4E}r

before me thls

of August

to

d a y

rA-3 (2176)

,  Lg76
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STATE TAX COMMISSION

. STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

hgnrC *1 l9?C

ADORESS YOUR REPLY  TO

TELEPHONE: .""1IC?*IEIO

r tltrr l. t'h*mtt f q|ry
*! flutfnf
fr br|r. Iu &r|i

il|llf,[r

PLease take notice of the fcl|lm
of the State Tax Conunission enclosed hererci th '

Please take further notice that pursuant to

Section(l) ?33 of the Tax Law' atrY
proceeding in court to reviee, an adverse deci-

sion must be commenced within { mt$r

f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund alloured in accordance with this
decision or concerning any other matter relative

. T hhereto rnay be addressed
wil l  be referred to the

Enc.

cc :  Pet i t ioner '

llx
milr ctlcl

to the und
ProPer Pa repl"

Ve

s Representat ive:

Taxing Bureau's RePresentat ive :

rA -L .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

PETER P. McDERMOTT & COMPANY

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Year  1966 .

DECISION

Pet i t ioners,  Peter  J .  McDermot t ,  Frank F lorent ino,  James

McDermot t ,  e t  a1. ,  ind iv idual ly  and as copar tners d lb /u the f i rm

name and style of Peter P. McDermott & Comp&trlt  42 Broadway, New

York,  New York,  f i led a pet i t ion for  the redeterminat ion of  a

de f i c i ency  i ssued  Apr i l  L3 ,  L970 ,  i n  t he  amoun t  o f  $2 ,800 .00 ,  p lus

i n te res t  o f  $503 .33 ,  f o r  a  t o ta l  o f  $3 ,303 .33  i n  un inco rpo ra ted

business taxes under Art icle 23 of the Tax Law for the year L966.

A hear ing was held on June L4,  L972,  &t  the of f ices of  the

State Tax Counniss ion,  80 Centre Street ,  New York,  New York,  before

Nigel  G.  Wr ight ,  Hear ing Of f icer .  The pet i t ioner  appeared by

Jerome Kamerman, Esq. The Income Tax Bureau appeard by Saul-

Hecke lman ,  Esq . ,  (F ranc i s  X .  Boy lan ,  Esg . ,  o f  counse l ) .  The  reco rd

of said hearing has been duly examined and considered.

ISSUE

I ' lhether the gain on the sale of seats on the New York Stock

Exchange and the American Stock Exchange by their owners can be

attributed to the partnership of which the or,srrers were general partners

at the t ime of  the sale of  such seats is the issue in th is case.

t
I

I
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FINDINGS OF FACT

1. Peter P. McDermott & Company of 42 Broadway, New York, New

York, is a partnership doing business as a general securit ies broker

and dealer. At one time, it had ten partners. Four partners owned

memberships ("seats")  on stock exchanges. Two of  these seats r ,yere

financed by or through the firm under "A B C" agreements. These seats

appeared on the balance sheets of the firm. The other two seats were

owned by John H. McDermott and Frank G. Florentino and had been financed

by them without the aid of the firm.

2. The partnership agreement provides:

"Frank G. Florentino and severall-y and respectively agree
to contribute to the partnership, and to a1low to remain with
the partnership, the use of his respective membership in the
New York Stock Exchange, and each of them does further agree
not to sell or otherwise dispose of or impair said membership
during the term of this agreement, and agrees that, subject
to the const i tut ion,  ru les,  regulat ions and pract ices of  the
New York Stock Exchange, the market value of his respective
seat or the proceeds of  h is respect ive membership shal l  be
deemed an asset of the partnership so far as may be necessary
for the security and protection of the creditors of the
partnership.  "
It provides further that:
" .  . :  and John H. McDermott  respect ively agree to contr ibute
to the partnership the use of their respective memberships
on the American Stock Exchange, and each of them agrees not
to sell or otherwise dispose of or impair said membership
during the term of this agreement. Each of them agrees that,
subject  to the const i tut ion,  ru les,  regulat ions and pract ices
of the American Stock Exchange, the proceeds of  h is said
membership shall be deemed ai asset 6f ttre partnership insofar
as may be-necessary for  the protect ion of  the credi tors of
the partnership."
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3. John H. McDermott was a general partner in the firm for

many years unti l his retirement in L969. He had purchased a

membership ("seat") on the American Stock Exchange in 1965. He

sold that seat in December, L966 realizing a profit thereon. After

said sale, he continued as a general- partner of the firm.

4. Frank Florentino had been a general partner of the firm

for over ten years. He had purchased a membership (seat) on the

New York Stock Exchange in L965. He sold that seat in June, L966

reaLizj:ng a profit thereon. After said sale, he continued as a

general partner of the firm.

5. The rules of the New York Stock Exchange provide that the

proceeds of the sale of a seat must be available for the creditors

of the partnership of which the member has been a partner, and

must be so available for a reasonable time after such nember retires

as  a  genera l  par tner  o f  the  f i rm.  (Ru1-es  301,302,314) .  I t  has  been

stipulated that the rules of the American Stock Exchange are the

same with respect to the ownership and sale of memberships.

CONCLUSIONS OF LAtrf

A. That the stock exchange seats in question were assets of

the partnership for tax purposes and the gain on the sale of such

seats while the owners were general partners is taxable to the

partnership (Gregory & Sons, State Tax Cormnission June L9, L972)



and, therefore,  the def ic iency

with such further interest as

of the Tax Law.

DATED: Albany, New York
August 4,  L976

-4

is  correct  and is

shall be computed

due together

under section 684

STATE TAX COMMISSION
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OT TIHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

August 4, 1976

r Peter P. tr4cDermott & Company
42 Broadway
New York, New York

GENTI,EMEN:

Please take not ice of the Decision
of the State Tax Conunission enclosed heremith.

Please take further norice that Pursuant to

Sect ion(t> 733 of the Tax Law' anY
proceeding in court to revfer/ an adverse deci-
sion must be corrunenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allot.red in accordance with this
decision or concerning any other retter relat ive
hereto may be addressed to the undersigned. They
will be referred to the proper party pr l y .

V

Enc.
H p a  vvgvaB!

ERVISING TAX
HEARING OFFICER

Peti t ioner '  s Representat ive :

T axing Bureau t s Representative :

u .E"l:

AOORESS YOUR REPLY TO

TELEPHOT{E:  (518 457-38sO

rA-L . r2  ( t /76)



STATE

STATE

OF NEW YORK

TAX CO}.{MISSION

In thc I'tattcr of tha PetltLon

of

PETER P. l{cDERMgIT & COUPAI.{Y

for Redctemlnatlon of a Dcflclency or
for Refirnd of llnlncorporated Buslnees
Taxcs under Artlcla 23 of thc Tax Law
for thc Ycar 1966.

DECISION

Petl.tlonGro, Poter J. McDcrmott, Prank Florentlno, Janos

McDetmott, et aL,, tndlvldually and aa eopertnera dlblu thG fl:rn

nama end style of Peter P. McDermott & Coryany, 42 Eroadway, Ncw

York, New York, flled I potltton for the radetcrmi.natlon of a

deflcLancy lcaucd Aprtl 13, 1970, ln the amowrt of $2,800.00, plua

lntercst of $503.33, for a total of $1r303.33 Ln wrlncorporated

bueLnesa ta*ae undsr Artiele 23 of thc Tax Law for the year 1966.

A hearing was held on Junc 14, L972, Et the offLcee of the

State Tax Comnl.eeLon, 80 Centre Strcet, Ncw York, Ncw York, beforc

Ntgel G. Wright, Hearlng Officer. The petltloner appcarcd by

Jerome Kamsrman, Eeq. The Ineome Tax Buraeu appeard by Saul

Heckelnan, Esq.,  (Francls X. Boylan, EBq.,  of  cormccl) .  Thc rocord'

of aa{d hearlng has besn duly oxam!.ned and c&sidered

ISST'E

I.ltrethar thc galn on the salc of ecats on thc Nerr York Stock

Erchange and,thc Ameriesn Stoek Exchange by thatr osuers ran''be

ettrlbutcd to thc partnerehLp of whlch the owrars woro gcncral partn.rs

at the tlne of the gale of aueh seatg 1o the Lseue ln thts cags.
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rrNpntcs ,or F46T

1. Pctor P. l.lcDcnoott & Coupany of 42 Broadway, t{err York, Ncw

York, ls a psrtnerrhtp dolng buginesg a8 a gencral gecurLtles broker

and dealor. At one tlme, tt had ten pertnere. Four partners onned

mmbcrehLpe ("geata") on gtock exchangce. Two of thces scata wcro

fl,nanced by or through the ffum under "A B C" agreeuente. ThegG scats ,,

eppaarad on thc balance rhcete of tha flra. The othcr two seats were

owtrad by John H. llcDcnnott and Frank G. FLorentlno and had boen ftnanccd

by thcn wl.thout thc ald of the ftnn.

2. Thc partncrehlp egrG€ment provldee:

"Frantk G. FlorentLno and sevcrally and reepcctivcly agrce
to contrlbuts to the partnerehtp, and to allorr to remaln wl.th
thc partnerehtp, the uae of hta rcapectLve nemberehtp ln the
New York Stock Exchange, and each of them does furthar agree
not to eell or otharrlee dLapoee of or LnpaLr eal.d nonberehtp
durlng the teru of thlc egr€emGnt, and agrcee that, eubjcct
to the eonstltutLon, ru1eg, rcgulatlong and practtcec of thc
Ncw York Stock Erchange, the market valuc of hle respactlvc
aeat or thc proceede of hls rcepecttvo membcrehlp sha11 bc
decnad an assot of thc pertncrshl.p go far as may bc ncceslary
for the securlty and prbtectlon of the credltora of the
pertnershlp. "
It prov{dag further thatl
"..: and John It. ltleDcrmott resp€etlvely agre6 to contrlbuts
to tha partnerahlp the uee of thelr rGspeettvG manbcrehipr
on the Annerlcan Stock Exchange, and eech of them egteGs not
to aell or othcrwtee dlapoae of or lnpaLr eald mcmbcrahip
durtng the tcrm of thLg agreement. Each of thcn agraes that,
eubJect to the conetitutlon, rulee, rcgulatLons and practlces
of the AmerLcan Stock Exchange, the proceeds of hle aald
uemborehLp ahall be dccrncd an asset bf the partnershlp inrofar
at ary ba nrcasrary for the protcctton of thc ereditors of
tha pertnerlhlp."
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3. John H, McDermott wag a ganGrat partnar ln tha flrn for

nany yoera wrtll hta rstlramcnt tn 1969. He had putchaead a

meaberchLp ("eeat") on the Amarlcan Stoek Exchange la 1965. Ile

eold thet ceat ln December, 1966 reellgtng a proftt theroou. Aftcr

eaLd rale, he continued sa a goneral pertner of thc ffum.

4. Frank Florantlno had bcan a gcnorel partncr of the f!.rn

for over tGn yaar8. He had purchaeed e nemberahtp (eeat) on thc

New York Stock Exchenge tn 1965. He gold chet soat ln June, L966

rcelLslng a proflt thereon. After aald eela, he contlnued ae e

general partnor of the ffum.

5. The nrlee of the New York Scock Exchange provl.de that cha

proceeda of the aale of a eeat u,rgt be avallablc'for Che crcdltore

of thc pertnerahlp of whtch the member hae been a pertnGr, end

sust be so available for a reaaonable tLne after auch nember rattrcs

gencraL partnGr of the f!.rm. (Rulcs 301,302,314). It haa bcrn

atLpulatEd that the rulee of the Amorlcan Stock Exchange ara thc

Bsne wtth raspect to tha ownorehlp and aale of msmberchlpe.

coNctusloNs or raw

A. That the atock exchange soata tn queatlon were etssts of

the partnerehtp for tax purpooer and the gatn on thc aalc of euch

acate whllc thc owncra rrere gcneral partnors le taxable to tha

partnerehtp (Grcgory & Sone, State Tar ConrmLesion June 19, L972)
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and, therefora, thc daflclancy le corroct and ls due togcthcr

wlth ouch furthcr tnteroat aE shall bc computed nndcr eectLon

of thc Tax Law.

DATED: Albany, New York
August 4,  L976

STATE TAX CO}IUISSION
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DtlGDr Al.bray, X.y_!grh
August 4, L976
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