
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the llatter of the Petitlon
:

o f

OSCAR MANKET AI{D :

For a n"a"."B.H#Jtc#' S[KB3rictency or :
a Revlslon of a Determlnatlon or a Refund
of Unincorporated Business :
Taxes under-Art ic le{g} 23 of the
Tax Law r for the Year (s) )ooc*Eofiad*S 1968 , :
L969,  L970,  L97L,  and L972.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Carmen Mottolese , belng duly sworn, depoees and saye that

she is an employee of the Department of Taxatlon and Flnancer over 18 years of

age, and that on ttre 13th day of September , L9 76, she senred the wlthln

Notice of  Decis ion by (certifled) mall upon Oscar malket and

B e a t r i c e M a n k e t W t h e p e t l t i o n e r 1 n t h e w 1 t h i n p r o c e e d i n g '

by enclosing a true copy thereof Ln a securely sealed postpald wrapper addregeed

as foLlows: Mr. & Mrs. Oscar Manket
57 Fa11on Avenue
Elmont, New York 11003

and by deposltlng same enclosed ln a postpald properly addressed wrapper tn a

(posr off ice or off lc ial  depository) under the excluslve care and custody of

the United StaEes Postal Servl.ce within the State of New York.

T h a t d e p o n e n t f u r t h e r s a y e t h a t t h e e a 1 d a d d r e 8 8 e e 1 s t h e f f i

g$gqISX petitloner hereln and that the address set forth on eald nraPPer le the

Last known address of theffi petLtloner.

Sworn to

13th  daY

rA-3 (2176)

,  L976



STATE OF NE$T YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f
OSCAR MANKET AND :
BEATRICE MANKET

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determlnation or a Refund
of Unincorporated Business :
Taxes under Art lc le€| 23 of the
Tax Law i for the Year (s) lcDrxha{ridgi 1968 , :
L969,  L970,  L97] -  and L972.

State of New York
County of Albany

Carmen Mottolese , being duly sworn, deposee and eays that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on thel3th day of September , L976, she eetxred the wlthln

Notice of Decision by (cert l f led) nail  uponAndrew J.

Julien, Esq. (representative of) the petltioner tn the wlthln proeeedlng,

by encloslng a true copy thereof ln a securely sealed poatpal.d wrapper addresaed

as fo l lows:  Andrew J.  Ju l ien,  Esq.
27L l{adLson Avenue
New York, New York 1001-6

and by depositlng same encloeed ln a poetpaid properly addressed wrapper in a

(post offlce or offlcial depository) under the exclusive care and custody of

the Unlted States Postal Servlce withln the State of New York.

That deponent further saye that the sald addresaee is the (repreeentatLve

of the) petitLoner hereln and that the address set forth on eatd rrapper ls the

last known address of the (representative of the) petttloner.

Sworn to before me this

13th daY of  septembep L76.

AFFIDAVIT OF MAILING

rA-3 (2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

r

trgtclrr ltr ltt0

h. & l&1. Sss l$r:
tt trtle lrwr
[lnt, m tg*t n00f

hff li. 0 frf. l6rt?

Please take notice of trre DEGIIIil
of the State Tax Conunission enclosed hererwith-

:::li:"lse fSSrner norice':?'.fl:Tll"l,"il .",
proceeding in court to revielv an-adverse deci-
sion must be cormnenced within f nt&f
from the date of this notice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper pa for

V

Enc.

cc: Pet i t ionerts Repres

Taxing Bureauts Representat ive:

ADORESS YOUR REPLY  TO

rEL EPH.NEi,r, 
"ffl=lll0-

a t i ve :

rA -1 .12  (L176)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

OSCAR I"IANKET and
BEATRICE MANKET

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
fo r  t he  Years  1968 ,  1969 ,  I 97O,  L97 I
and  1972 .

DECISION

Petit ioners, Oscar lvlanket and Beatrice Manket, residing at

57 Fallon Avenue, Elmont, New york, have f i led a petit ion for

redetermination of a deficiency or for refund of unincorporated

business tax under Art icle 23 of the Tax Law for the years 1968

through L972.  ( f i le  wo.  00553) .  A formal  hear ing was held

before Edward L. Johnson, I learing Off icer, at the off ices of

the State Tax Commission, T\rro World Trade Center, New York,

New York,  on . fune 9,  1976r  Et t  10:45 A.M.  pet i t ioner  appeared

by Andrew J. ,fulien, Esg. The Income Tax Bureau appeared by

Peter  Crot ty ,  Esq. ,  (Frank Levi t t ,  Esq.  o f  counsel )

ISSUE

Whether the sell ing activit ies of Oscar Manket during the

years 1968 through 1972 constituted the carrying on of an

unincorporated bus iness .
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FII$DINGS OF FACT

1.  Pet i t ioners,  Oscar  Manket  and Beatr ice Manket ,  f i led

New York State combined income tax returns for each of the years

1968 through 1972.  Pet i t ioner ,  oscar  Manket ,  d id  not  f i le  an

unincorporated business tax return for any of these years.

2.  On Apr i l  12,  L974,  the Income Tax Bureau issued a

statement of Audit changes and a Notice of Deficiency against

petit ioner, Oscar Manket, imposing unincorporated business

taxes  i n  t he  sum o f  95 ,478 .94  p lus  i n te res t  o f  $ I ,211 .33  fo r

a  to ta l  a r l eged ly  due  o f  96 ,690 .27  fo r  t he  yea rs  1968 ,  L969 ,

1970  and  1972 .

A similar Notice of Deficiency and Statement of Audit

changes regarding the year 1971 was issued against petit ioner,

Oscar Manket, on May 21, 1973, imposing unincorporated business

tax  o f  S1 ,097 .64  p lus  i n te res t  o f  972 .42 ,  f o r  a  to ta l  o f

$1 ,170 .06 .

3. Petit ioners t imely f i led petit ions for redetermination

of  un incorporated business tax for  the years 1968,  L969,  L97O,

1972 and for  the year  I97I .

4. During the years 1968 through L972, and, for a quarter

century prior thereto, petit ioner, Oscar Manket, was a jewelry

salesman. He represented three f irms which manufactured non-

competit ive products. He had no off ice at any of the f irms,

nor did he have any employees.
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5. During the years 1968 through L972 inclusive, the f irms

for which petit ioner, Oscar Manket, sold merchandise withheld

Federal and New York State income taxes and social security

tax from the commissions paid to him. Itrey covered him for

workmen's compensation and unemployment insurance' He was

not reimbursed for any of his business expenses. He deducted

business expenses from his gross commissions on his Federal

income tax return. He did not f i le a Schedule C "Statement

of  Prof i t  (or  loss)  From Business"  wi th  the Form 1040

Federal income tax returns for the years 1968 Lhrough L972.

6. Petit ioner, Oscar Manket, was l imited by each of the

principals for whom he sold to a part icular terr i tory in which

he could setl.  Each f irm reserved the right to approve

it ineraries for road tr ips, to approve credit,  and to bi l l

customers for the sales made by petit ioner, Oscar Manket.

He was required to report by telephone his whereabout,s

each day. The f irms for which petit ioner sold merchandise

did not exercise any substantial supervision or control over

his sales activit ies and techniques, or over the t irne he

devoted to  sa les.

7. Beatrice Manket did not take part in any unincorporated

business in the years 1968 through 1972. No Notice of Deficiency

was issued against her for unincorporated business tax-
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CONCLUSIONS OF I,AV[

A. That the income received by petit ioner, Oscar Manket, from

the f irms he represented during the years 1968 through 1972 constituted

income from his regular business of sel l ing jewelry, and was not

compensation as an employee exempt from the imposition of the

unincorporated business tax within the meaning and intent of section

703 (b)  o f  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Oscar  Manket ,

during the years 1968 through L972 constituted the carrying on of

an unincorporated business and his income derived therefrom was

subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law.

C. That no unincorporated business tax l iabi l i ty has been

determined against Beatrice Manket. she has no l iabi l i ty for

unincorporated business tax or interest.

D. That the petit ion of Oscar Manket is

of  def ic iency issued May 21,  Ig73r  dnd Apr i l

DATED: Albany, New york
September 13,  1976

denied and the notices

12 ,  L974 ,  a re  sus ta ined .

STATE TAX COMMISSION

SIDENT

COMMISSIONER

Tafuzzrz":a

COMMISSIONER


