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STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon
:

o f

JOSEPH LINDER :

For a Redeterminat ion of a Def ic iency or :
a Revislon of a Determlnatlon or a Refund
of Unincorporated Business :
Taxes under article(X) 23 of the
Tax Law for ttre Year(crh*x:8pluk*469,I L967.i

AFFIDAVIT OF I.'AILING

State of New York
County of Albany

Carmen Mottolese , being duly sworn, deposes and saya that

she le an empLoyee of the Department of Taxatlon and Fl.nance, over 18 years of

age, and that on the Lst day of October , L976, she senred the wlthln

Notice of Decision by (certtf ied) nall .  upon Joseph Linder

W the petltloner ln the wlthln proceeding,

by enclostng a true copy thereof ln a securely eealed postpald wrapper addressed

as fol lors: I ' {r.  Joseph Linder
25 Roosevelt Terrace
Bayonne, New Jersey 07002

and by deposlttng same enclosed in a postpald properly addressed lrrapper Ln a

(post offlce or offlclal deposltory) under the excluslve care and custody of

the United States Postal Senrice wlthin the State of New York.

Th;rt- deponent further says that the saLd addresaee ls the frcffiX$tgQkf$(

)efXSE[ petitioner herein and that the address set forth on gald wrapper te the

last known addrees of the ffi petl.tLoner.

Sworn to before me thls

l_st day of October

rA-3 (2116)

,  L976.



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

octobor 1, 19t6

ADORESS YOUR REPLY  TO

TELEPHoNE: cto &51-t'lo

STATE TAX COMMISSION

r llh. Jorph Ll,ndrr
25 Eoorcvrlt trtrrar
lryomr, tfan Jrrrry 07002

Dcrr !tr. Llndrrl

Please take notice of the DECI8IOI{
of the State Tax Corrnission enclosed herewith.

?lease take further notice that pursuant to
Section($ ,22 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be cormnenced within 4 rcffGlff
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allorved in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned. They
wlll be referred to the proper party for reply.

Enc .

c c :

-]ery tnrly yours'

1'r*a/q^,<
Drek, Y. ?ucotr
Srprrrrlror of, 8n11
Glrlnr Emrl,ngr

Taxing Bureauts Representat ive:

rA-1  .12  (L /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

JOSEPH LINDER

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Year  L967 .

DECISION

Pet i t ioner ,  Joseph L inder ,  25 Roosevel t  Terrace,  Bayonnea

New Jersey 07002,  f i led a pet t t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business taxes under

Ar t i c l e  23  o f  t he  Tax  Law fo r  L967 .  (F i l e  No .  7 -73087L22) .  A

smal l  c la ims hear ing was held before Wi l l - iaur  Valcarcel ,  Sma1l

Cla ims Hear ing Of f icer ,  &t  rhe of f ices of  the State Tax Conrn iss ion,

Two Wor ld Trade Center ,  New York,  New York,  o f ,  June 6,  1976.

Pet i t ioner  appeared pro se.  The Income Tax Bureau appeared by

Pe te r  C ro t t y ,  Esq . ,  ( Lou i s  Sen f t ,  Esq .  o f  counse l ) .

ISSIIES

I .  Was the nature of  the act iv i t ies per formed by the pet i t ioner

that of an actuary subject to the unincorporated business tax?

II. Was the income from the separate activit ies so co-mingled

that the amount of income received from each activitv could not

be identif ied? 
. ' , ,r i ,
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FINDINGS OF FACS

Petit ioner f i led an amended unincorporated business tax

return for 1967, showing 40% of his net business income subject

to the unincorporated business tax. The statutory deduction and

exempt ion a l lowed under  sect ions 708(a)  and 709(1)  of  Ar t ic le  23

of the Tax Law, afforded the petit ioner a zero taxable business

income. Upon audit,  the Income Tax Bureau issued a deficiency

holding LOO% of his net business income subject to the unincor-

porated business tax.

Petit ioner u/as a partner in the f irm of Wo1fe, Corcoran and

Linder  and i ts  predecessor  f i rm of  S.  H.  and Lee J.  Wol fe,  f rom

1939 to 1965. During this period, the partnerships paid unincor-

porated business taxes on 40% of their total income, which repre-

sented fees earned f rom thei r  actuar ia l  act iv i t ies.

During L966, the petit ioner withdrew from the partnership

and resumed h is  bus iness act iv i t ies as a so le propr ie tor .

Petit ioner asserts that 40% of his business income was from

his activit ies as an actuary and 60% of such income was from his

activit ies as a public accountant, and that his activit ies \rrere

essentially the same as they \^rere when he was a member of the

partnership. The petit ioner further contends that he should be

taxed in the same manner as the partnerships with which he was

former ly  associated.
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Petit ioner's cl ients were str ict ly insurance companies, who

basical ly retained him to examine their loss reserves.

Petit ioner contends that his business activit ies required a

mixture of accounting and actuarial ski l ls, and that these ski l ls

were employed simultaneously.

On the original and amended L967 nonresident returns f i led

March 20,  1968 and Apr i l  9 ,  L969,  respect ive ly ,  the pet i t ioner

cal led h imsel f  an actuary.

On the amended L967 unincorporated business tax return, the

petit ioner labeled the nature of his business as that of an actuary.

CONCLUISIONS OF I,AW

The nature of the business activit ies performed by the petit ioner

could not be dist inguished or segregated as being that of an accountant

or that of an actuary. The fees earned were as a result of services

performed which required a combination of ski l ls and knowledge in

both f ierds. Accordingry, an individuar practicing a recognized

profession and a taxable unincorporated business in connection with

that profession, is subject to the unincorporated business tax on

the entire income of the business and profession combined, since

both activit ies could not be individually identif ied and segregated.

(See example 41 of the Unincorporated Business Tax Regulations

under  Ar t ic le  16-A of  the Tax Law;  a lso see sect ion 203. f l (b)  (4)  o f

the Unincorporated Business Tax Regulations under Art icle 23 of the

Tax  Law) .
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In addition, no documentary evidence or valid legal argument

was presented to justi fy the petit ioner's contention that he

should be al lowed to report his taxable unincorporated business

income in the same manner as in the firm of Wolfe, Corcoran and

Linder .

The petit ioner's total business income is subject to the

unincorporated business tax within the meaning and intent of

sect ion 703 of  Art ic le 23, of  the Tax Law.

Petit ion of Joseph Linder is denied and the Notice of

Def ic iency issued Apr i l  L4,  L97L is  susta ined.

STATE TA>( COMMISSION

PRESIDENT

l .

V\uln. l6n,^^^-
COMMISSIONER

DATED: A1bany, New York
Oc tobe r  1 ,  L976

r'L;
COMMISSIONE


