
STATE OF NEI{ YORK
STATE TN( CO}O.IISSION

In the Ma.tter of the Petttlon

o f

HAROID LEVY and. LILLIAN LE\NT AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For a Redetermlnat lon of a Def lctency or
a Refund of Unincorporated, Business :
Taxes under Art lcle{g) 23 of the
Tax Law for the Yea.r(s) 1960 , Lg6Ll

1 9 6 2 .  1 9 6 3  -  1 9 6 4  a n d  ' l  9 6 6

State of New York
County of Albany

MARYLOU Szu4UELS , betng duly sworn, depoeee and eays thet

she ls an employee of the Depa.rtment of Taxation and Flnance, over 18 yeara of

age, and that on the llth day of June , L9t6 , she aerved the wlthln

Notlce of Declelon (eag$*gtrOlrg*f<lg3) by (certified) mall upongaroLd, Levy and

Lillian Levy xfuel*agaa*lfi&*:<*fi the petltLoner ln the wlthl.n

proceedlng, bI encloelng a true copy thereof ln a securely seaLed poetpetd

nrapper addressed as fol lows: Mr. and Mrs. Harold 1"evy
887 Fifth Avenue
Brooklyn, New York l-1200

and by depoeltlng sare enclosed ln a poetpatd properly addreased wrapper Ln a.

(post office or offlcta,l deposttory) under the exclusive care and custody of

the Untted Statee Poet Offtce Department withln the State of New York.

That deponent further eays tha.t the ea.ld addreggee le the (ncSxm*r$il?

ot)< petltloner hereln and tha.t the addreas set forth on ea.l.d wrepper lg the 1a.et

known addreaa of the ([ffxnn*dnBlUQcAfuGhe] Petttloner.

Sworn to before me thls

(L174'



STATE TAX COMMISSION

, STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Jnnr l1r 1976

A O O R E S S  Y O U R  R E P L Y  T O

rsLEpHoNE: 151f  5?-3810

r
!lr. and !lra. f,aroLd loqr
887 rlfth Avcnuc
Erookllzrr ![cy lorh 11200

Dolr !lf. rnd lln. Irvllr

Ptease take notice of the DBCISfOS
of the State Tax Conrnission enclosed herenrith.

Please take further notice that pursuant to
of the Tax Law' anySect ion*sI l2l

proceeding in
sion must be
from the date

court to revlew an adverse deci-
corunenced withiq rcntb6
of  th is  not ice.

Inquiries concerning the computation of tax
due or refund allowed Ln accordance with this
decision or concerning any other matter relative
hereto nay be addressed to the undersigned. They
wtLl

Enc.

Taxing Bureau's Representat ive :

be referred to the proper party

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
:

o f
:

HAROLD LE\ry and LILLIAN LEVY DECISION
:

for Redetermination of a Deficiency or
for Refund of Unincorporated Business :
Tax under Art icle 23 of the Tax Law for
the  Years  1960 ,  L96L ,  L962 ,  L963 ,  L964  :
and1965 .

Pet i t ioner ,  L , i l l ian Levy,  has f i led a pet i t ion for  redeter-

mination of deficiency in the payment of unincorporated business

tax for the years L96O to L964 inclusive and petit ioners, Harold

Levy and Li l l ian Levy, have f i led a petit ion for redetermination

of deficiency in the payment of unincorporated business tax for

the  yea r  1965 .

A formal hearing was held before Paul B. Coburn, Hearing

Officer, at the off ices of the State Tax Commission, 80 Centre

Street ,  New York,  New York,  or r  'June 18,  1973,  Er t  l :30 p.m.

rpet i t ioner ,  L i l l ian Levy,  appeared in  person.  pet i t ioner ,

Harold Levf, did not appear. The Income Tax Bureau appeared by

Sau I  Hecke lman ,  Esq . ,  (So lomon  S ies ,  Ese .  ,  o f  counse l ) .
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ISSUE

Whether compensation received by petit ioner, Li l l ian Levy,

for brokerage services rendered in connection with the purchase

and sale of real estate is subject to ttre unincorporated business

tax and, i f  so, the amount thereof.

FINDINGS OF FACT

1.  The pet i t ioners,  Haro ld and L i l l ian Levy,  f i led jo in t

Federal and New York State income tax returns as husband and

wi fe for  the years 1960 to 1965 inc lus ive.

2. Sctred.ule C-3 of each of said Federal income tax returns

for the years 1960 to 1965 inclusive reported as the "Name of

Self-Employed Person" the petit ioner, Li l l ian Levy, and further

reported on l ines 6 thereof "Total net earnings from self-

employment ---" of $4,800 for each of said years as to the peti-

t ioner, Li l l ian Levlr and on l ines 11 thereof "Self-emplolzment

tax"  wi th  respect  to  sa id pet i t ioner ,  L i l l ian LeW, of  ;2LG as

to each of  the years 1960 and 1961,  $225.60 as to  the year  L962

and  $259 .20  as  to  each  o f  t he  yea rs  1963 ,  L964  and  1965 .

3. The New York State combined income tax returns of

petit ioners for the years 1960 to 1965 inclusive reported t

the pet i t ioner ,  L i l l ian Levy,  had "Prof i t - - f rom Business,  pro-

fess ion or  Farmer"  for  the years 1960 and 1961 and "Business

Income" for the years L962 to 1965 inclusive as fol lows:

the

hat



1960  -
1961
L962
1963
L964 -' 1965

-3 -

$L4 ,  328 .23
L4 ,946  . 49

9 ,428 .36
L3 ,7  35 .  57
15 ,  704 .08
L5 ,272 .64

4. on May 26, 1969, the Department of Taxation and Finance

addressed a Notice of Deficiency to the petit ioner, Li l l ian Levfr

advising her that the determination of her personal and/or unin-

corporated. business tax l iabi l i ty shows deficiencies for the

fol lowing years in the fol lowing amounts plus penalty and interest

thereon:

1960  $258 .50
1961  278 .29
L962  3 .42
1963  239 .54
L964  -  302 .53

5. TLre total amount of the claimed deficiencies for the years

1960 to 1964 as aforesaid is  the sum of  $1,082.28 together  wi th

penalt ies and interest thereon.

6. on May 26, L969, the Department of Taxation and Finance

addressed a Notice of Deficiency to the petit ioners, Harold Levy

and Li l l ian Levy, advising them that the determination of their

personal and/or unincorporated business tax l iabi l i ty shows a

deficiency for the year 1965 of $L9.22 together with penalty and

interest thereon.
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7.  The pet i t ion of  L i l l ian LeW, dated August  22,  L969,  for

the redeterminat ion of  the aforesaid def ic iency of  $1,082.28 p lus

penalty and interest thereon, al leges as the ground for redeter-

mination that the "Taxpayer was not engaged in an activity subject

to the unincorporated business tax. "

B. Similarly, the petit ion of Harold Levy and Li l l ian Levf,

dated August 22, 1969, for the redetermination of the aforesaid

def ic iency of  $L9.22 p lus penal ty  and in terest  thereon a l leges as

the ground for redetermination that the "Taxpayers were not en-

gaged in an activity subject to the unincorporated business tax. "

9. fhe petit ioner, Harold Levf, did not appear at the hear-

ing herein, held. on June 18, L973, for the reason that he was then

hospital ized and, accordingly, the said hearing was adjourned as

to the petit ioner, Harold Levy, and this proceedingl was thereupon

severed and continued as a separate proceeding as to the petit ioner,

Li l l ian Levy.

10.  Dur ing the years 1960 to 1965 inc lus ive pet i t ioner ,

Li l l ian Le.y, received compensation for brokerage services rendered

by her during each of said years in connection with the purchase

and sale of various parcels of realty located in the State of Nenr.r

York.

11.  The serv ices rendered as aforesaid by the pet i t ioner ,

L i l l ian Levy,  dur ing the years 1960 to 1965 inc lus ive,  in
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connection with transactions involving the purchase and. sale of

real estate located in New York State were rendered by her as a

self-employed broker and not as an employee.

L2. The New York State income tax returns of the petit ioner

here in for  the years Lg6O, Lg6I ,  Lg62,  Lg63,  Lg64 and 1965 repre-

sent the amounts received. by the petit ioner, Li l l ian Levy, for

each of the years 1960 and 196I as "Profi t  from Business, Pro-

fession or Fefming" and also represent the amounts received by

the petit ioner, Li l l ian Levy, as "Business income" for each of

the  yea rs  1962 ,  L963 ,  L964  and  1965 .

CONCLUSIONS OF I.AW

A. That the burden of establishing that the services rendered

by the pet i t ioner ,  L i l l ian Lery,  dur ing the years 1960 to 1965

inclusive in connection with the purchase and sale of various par-

cels of real property in New York State do not constitute an

activity subject to the unincorporated business tax is upon the

said pet i t ioner .

B. That the petit ioner, Li l l ian Levy, has fai led to establish

that the services rendered by her as aforesaid do not constitute an

activity subject to the unincorporated business tax.
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C. ftrat the services rendered as aforesaid by the petit ioner,

Li l l ian Levy, during the years 1960 to 1965 inclusive in connection

with transactions involving the purchase and sale of real estate

located in New York State were rendered by her as a self-employed

real estate broker and constitute, therefore, an activity subject

to the unincorporated business tax.

D. That the burden of establishing that the New York State

income tax returns of the petit ioners herein for the years 1960 to

1955 inclusive do not correctly reflect the amounts received by

the petit ioner, I-, i l l ian Levfr for each of the years 1960 and 1961

as "Profi t  from Business, Profession or Farming" and the amounts

received by said petit ioner as "Business income" for each of the

years L962,  L963,  L964 and 1965 is  upon the sa id pet i t ioner ,  L i l l ian

Levy.

E.  The pet i t ioner ,  L i l t ian LeWr has fa i led to  establ ish

that, the New York State income tax returns of the petitioners herein

for the years 1960 to 1965 inclusive do not correctly reflect the

amounts received by the petit ioner, Li l l ian Levlr for each of said

years as either "Profi ts from Business, Profession or Farming" or

as "Business Income.  "
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F. That the New York State income tax returns of the peti-

t ioners herein for the years 1960 to 1965 inclusive represent the

amounts received by the petit ioner, Li l l ian Levfr for each of the

years 1960 and Lg6L as "Professional Business or Farming" profi t

and also represent the amounts received by the petit ioner, Li l l ian

L" ty ,  as "Business income" for  each of  the years L962,  L963,  L964

and  1965 .

c. That the petit ion of Li l l ian Levy is denied and the

Notice of Deficiency issued on May 26, 1969, with respect to the

years 1960 to L964 inc lus ive is  susta ined.

H. That the petit ion of Harold Levy and Li l l ian Levy insofar

as i t  relates t,o the petit ioner, Li l l ian Lev!, is d.enied and the

Notice of Deficiency issued on May 26, L969, with respect to the

year  1965 is  susta ined as to  the pet i t ioner ,  L i l l ian Levy.

DATED: Albany, New York

June 11,  1976

TAX COMMISSION

COMMISSIONER
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F. That the New York State income tax returns of the peti-

t ioners here in for  the years 1960 to 1965 inc lus ive represent  the

amounts received by the petit ioner, Li l l ian Levf, for each of the

years L96O and 1961 as "Profess ional  Busineds or  Farming"  prof i t

and also represent the amounts received by the petit ioner, Li l l ian

Levy,  as "Business income" for  each of  the years L962,  1963,  L964

and  1965 .

c. That the petit ion of Li l l ian Levy is denied and the

Not ice of  Def ic iency issued on May 26,  L969,  wi th  respect  to  the

years 1950 to Lg64 inc lus ive is  susta ined.

H. That the petit ion of Harold Lewy and Li l l ian Levy insofar

as i t  re la tes to  the pet i t ioner ,  L i l l ian Levy,  is  denied and the

Not ice of  Def ic iency issued on May 26,  L969,  wi th  respect  to  the

year  1965 is  susta ined as to  the pet i t ioner ,  L i1 l ian Levy.

DATED: Albany, New York

June l l ,  L976

STATE TAX COMMTSSTON

COMMTSSTONER

COMMISSIONER


