
STATE OF NEI{ YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

JOHN C. LEGG & COMPAMT

For a Redeterminat ion of a Def ic iency or
a Revlslon of a DeEerminatlon or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxee under Art icle{E$ 23 of the
Tax Lawlfor the Year(s) qo<*#6ed:(R)
1 9 6 0 ,  1 9 6 1  a n d  1 9 6 2 .

State of New York
County of Albany

Catherine Stee1e , being duly eworn, depoeee and says that

she ls an empl.oyee of the Department of Taxation and FLnance, over L8 years of

age, and that on the lst  day of October ,  L976, she served the wlthin

Notice of Decision by (certified) maiL upon John C. Legg & Company

Sepurecuxt!0€<lit) the petltloner ln the wlthln proceedfng,

by enclostng a true copy thereof in a securely eeated poetpald wrapper addregeed

as foLlows: John C. Legg & Company
22 Ll:ght Street
Baltimore, Maryland

and by depoeLting same encLosed in a postpald properly addreseed wrapper ln a

(post offtce or officlal depository) under the exclueive care and custody of

the United States PostaL service withln the State of New York.

That deponent further says that the sald addressee le the @poscrxroOct

o*:dlr) petltloner herein and that the address 8et forth on sald ltrapper le the

last knormr address of the €lxfreeaxnOcxo6<>tlr) petltloner.

Sworn to before me thls

lst  day of October ,  L976

rA-3 (2176)



STATE OF NEW YORK
STATE TNC COMMISSION

In the Matter of the Pet i t lon

o f

JOHN C. LEGG & COMPAI\TY

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnatlon or a Refund
of Unincorporated Business
Taxeg under Art lc le( l )  23 of the
Tax Lawifor the Year(s) *XxBAt***(g)
1 9 6 0 ,  1 9 6 1  a n d  1 9 6 2 .

State of New York
County of Albany

Catherine Steele , belng duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 yeara of

age, and that on the lst day of october , L976 r shereerv;$ .3: 
tf.l;!", ,J8., Esq.

Notice of Decision by (cert t f ted) mai l  upon Robert  Frankl in,  Esq.
Horace Newman, Esq.

(representative of) the petlttoner ln the wlthln proceedingt

by enclosing a true copy thereof in a eecurely sealed poetpald wrapper addressed
Howard O. Colgan, Jr. ,  Robert  Frankl in & Horace Newman, Esqs.

as follolrs:Milbank, f\,rreed, Hadley & McCloy
1 Chase Manhattan Plaza
New York, New York 10005

and by depositing same enclosed in a poetpald properly addreseed wrapper ln a

(post office or offlclal depository) under the excl.uglve care and custody of

the Unlted States Postal Servlce wlthln che State of New York.

That deponent further says that the sald addressee 1g the (rePresentatlve

of the) petlttoner herein and that the address set forth on eaLd wrapPer ie the

last kno\fir addrese of the (representative of the) petlttoner.

Sworn to before me thls

lst  day of October

AFFIDAVIT OF MAILING

76

tA-3 (2176)
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

oqtobu lr tt?6

ADORESS YOUR REPLY  TO

TELEpHoNE: (rrs) ai?tltt0

r to[n e, trrtr I Cqlrryt
ff ldght StrrfG
frltt"prlr htry'trnd

Ontlmr

Ptease take notice of the DEIttQl
:of,'ttre State Tax Comrnission enclosed hererwith.

?lease take further notice that Pursuant to
Section($ ?tl o:f the Tax Law, any
proceeding in court to reviest an adverse deci-
sion must be cormnenced within I mthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or rgfund all.owed iR accordance with this
decision or concerning any other natter relative
hereto nny be addressed to the undersigned. They
will be referred to the proper pa

Enc.

cc :  Pet i t ioner rs

qieseftlng hr
hrfrg O(tfsil

Representative:

TaxLng Bureau's Representat ive:

rA-1  .12  (L |76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petlt lon

of

JOHN C. LEGG & COMPA}]'Y

for a Redetermtnatlon of a Deflclency or
for Refund of Unlncorporated Buslness
Taxes under Artlcle 23 of the Tax Law
for the Years L96o, I96L and 1962.

DECISION

John C. Legg & Company fl led a petlt lon for the re-

determlnation of a deflciency tssued under date of Aprll 13,

l-965 ln unincorporated busLness taxes (under a previously ft led

consent) for the years 1p6O, 1!61 and l-962 tn the amount of

$Trt54.57, plus a penalty under sectlon 685(a) of the Tax Lavr

for the year 1950 in the amount of $f)I.f7, plus lnterest of

$ t r379.48 ,  fo r  a  to ta l  o f  $9 ,325.TT.

A hearing was duly held on May lp, L97O, at the offlces

of the State Tax Commtssion, 80 Centre Street, New York Clty

before Lawrence Newman, Hearlng Offlcer. Howard O. Colgan, Jr.e

Esq.,  Robert  Frankl tn,  Esq.,  and Horace Howman, Esq.,  a l l  of

Milbank, Tweed, Hadley & McCloy represented the petlt loner.

Edward H. Best,  Esq.,  appeartng by Solomon Sles,  Esq.,  represented

the Income Tax Bureau.



The record of

eons idered.
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sald hearlng has been duly examlned and

ISSUE

The issue ln thls case ls the proper method of

allocating prlmary or underwrittng proflts by petlt loner,

an underwriter and d.ealer ln securlt ies, when as part of a

publlc offerlng, petlt loner as a member of an underwrit lng

syndlcate managed by a New York-based underwrlter enters

into an underwrlt lng eommltment for the purchase of securlt les

of an lssulng corporatlon.

The Income Tax Bureau asserts that such primary and

underwrlt lng proflt ls allocable to New York State ln those

lnstances where the underwrLttng actlvlty occurred ln thl-s

State and ls to be dlstingulshed from the secondary proflt

whlch ts measured by the amount of proflt made by an lndependent

dealer on shares sold to the publlc and whlch are allocated to

the branch of f tce f rom whlch the secur i t ies were sold.

Petlt loner asserts that the total proflt from both the

underwrlt lng and sale of the securlt l-es (tfre prirnary and secondary

profits ) alternatlvely should be allocated to the offlce where the

shares nrere sold or that the underwritLng or prlmary proflt should

be allocated to Maryland where lts prlncipal offlce is located.
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1. Petit ioner is a partnershlp engaged ln the general

lnvestment banklng and brokerage buslness. It ls a member

flrm of the New York Stock Exchange. Its maln offlce was at

22 Lj.glrt Street, Baltimore, Maryland, where lts princtpal books

and records 'were kept. It had braneh offices ln PLcksvlJ.J-e,

Mary1and, and ln New York Clty. Petit lonerrs natlonal lncome,

as reflected ln lts tax returns, consists of trading profits

whlch were about two-thlrds of lts total proflts, conml-sslons

which were about one-quarter of total proflts, and lncome from

syndlcates which was between flve and ten per centum of total

proflts and eertatn mlseellaneous lncome.

2. Petlt loner had at lts New York offlce, one partner,

Mr. Cyrll Murphy, three employed frtraderstf and clerlcal he1p.

The partnerts funetton was to head the tradlng operatlon. The

lncome of the New York of f leer &s ref lected ln pet l t lonerts tax

returnse cohslsted of tradtng commissions, tradlng proflts, Jolnt

account proflts and proflts and eommlsslon from certaln lnsurance

stock t ransact lons.

3. Durlng the years tn lssue, the petlt loner was a

member of underwrtttng syndlcates. The underwrlting agreements

entered lnto by such members of the syndleate are retaLned by

the underwrlt lng managers, The settLement and dlstributlon of

proftts arLsLng from the dlstrtbutLon of securtties ls usually

made tn the managerr s offLce but may be made ln another plaee

determlned by such managlng underwrlters. The petlt loner slgned

the agreements ln lts prlnclpal offlce and then returned the

agreements to the managtng underwrlters.
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4. The underwritlng agreements were entered lnto

for the purpose of facll l tating the sale to the publlc of

securlt ies l-ssued by an issutng corporation and was subJect

to the regulatlons of the Securlt ies and Exehange Commisslon.

The dlfference ln price between that at whlch the shares are

lssued and purchased from the lssulng eorporatLons and the prlce

at whlch they are to be offered to the publlc ts called the

spread. Of the spread, a certaln port lon ls to be returned

to the managing underwrlter or underwriters as thelr under-

wrttlng fee. Another portLon ls retalned by the underwriter

as his underwrlttng profits as compensation for belng part of

the underwrit ing syndlcate. The balance of the spread, that

ls the secondary profits, are retained by the sellers of the

stock to the publtc whether they are sol-d to the publlc by

the underwrlters through thelr branch offlces or a sell lng

group of whlch the underwriter may or may not be a part or

by any dealers invlted by the managing underwriter who have

sold the shares of stock. The underwrlt ing agreement provides

for a cornmltment by each underwriter to purchase a certaln amount

of the lssued seeurlt les. The wrderwrit lng agreement may provlde

that a eertaln portlon of the securlt ies to whlch the under-

writlng member has commltted himself may be reserved by the

management to be sold to members of a selling group who are not

parties to the underwrit lng agreement and would be entlt led only

to thelr  l tdealerrs concesslontt ,  the secondary prof l ts.  These



-5

members may be lnvited by the underwritlng manager or they

may request the manager to be allowed to parttcLpate. Eaeh

dealer who has been invLted or has requested an lnvitatlon to

a member of sueh group may enter lnto a lega1 commitment to

purehase tssued shares. In certaln lnstanees, the underwrlter

may request to beeome a member of the sel1lng group whenever a

member underwriter f lnds ltself ln a positlon to be able to sell

more than the shares allotted to lt. In that event, wlth respect

to the shares sol-d only as a member of the selltng group, only

the dealerr s concesslon ls allowed. The advantage of being an

underwrlter rather than a member of the sell ing group lLes ln

the fact that the underwriter by se11lng dtrectly to the publlc

wtll be able to receive not only the secondary proftts whlch are

made by a deaLer but the underwrit lng profits as we1l.

5.  Pet i t loner would ln most lnstances, se1l  less stoclc

than lt had underwrltten, but on some occasi-ons l-n each of the

years lnvolved lt sold more shares than tt had underwritten.

6. Petit loner engaged ln underwrit lng syndlcatlons

where the managlng underwrlter was outside of New York and also

when the managlng underwrl-ter was ln New York. The total number

and the total proflt from all syndicatlons for each year was as

fo l lows:



U.S.  number

U.S .  g ross

The

their gross

N.Y. number

N.Y.  g ross

The

were found,

wrltlng of

and in the

Dlstrtbution

Underwrltlng

r96o

25

1960

L9

$56,o54

Lg6o

$3t,797

I96T

33

$tz9,537

rg6r

$89,932

1,962

26

1962

22

$84,993

1962

$64,142

$zo.85r

$84,993

-6

t96r

39
g42r 35o grSr ,o2T gre3,489

total number of New York managed syndlcates and

prof lts for each yealwere as follows:

gross profits from New York managed syndlcates

upon audlt, to be attrlbutable to both the under-

securlt les and the distrlbutlon of those securit les

followlng anounts for eaeh year:

$38,6W

$raB,53?$55,054

7. Petlt loner fl led New York Unincorporated Buslness

Tax Returns for 1p60, 1961 and 1962. Petltloner reported as

New York income only certain lncome from its tradlng and ln-

surance stock activit les. It reported no New York Lncome from

elther the underwrit lng of securlttes or the dlstrlbution of

underwrl t ten secur l t les.
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8. The deflciency notice here ln lssue adds to New

York lncome the trprlmarXrtt or underurrltlng proflt derlved from

underwrltten securlt les less a certaln amount for expenses.

For 1961r &rr addttlonal amorrnt of $10rOOO was added to lncome,

but thts ls not contested. These a"uounts for eaeh year are:

Prirnary

E:qtenses

Added Income

Other Income

r96o

Proflt $z4,z5T
6.064

$rB, r93

9 '65a

l-96L

$38,6oo

$e8,95o

10r 00o

$38,95o

rg52

$eo, B5r

5 02]-3.

$r5,638

9. The prlmary profLt as assessed was computed by

subtractlng the sell lng or distrlbutton proflt from the gross

prof i t  as shown on pet i t lonerts books. Thls gross prof l t  Ls

presumably the gross lncome less the dlrect expenses of the

underwrLting as lncurred tn the flrst lnstance by the managlng

underwriter and relmbursed to hlm by petl-tLoner. The selIlng

proflt was computed by multlplylng the dealerts concesslon by

the number of petit lonerrs allotment of underwrltten shares

whieh petit loner has sold dlrectly plus the number of exeess

shares which petlt ioner has recelved from the managing under-

writer as a slgnatory of a selected dealerf s agreement.

10. Petit loner lncurred no losses in the taxable years

in question either in lts total proflt from syndlcatlons or ln lts

prlmary or secondary profLts as separately computed.
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11. The expenses reflected speciflcally in the

assessment are to ref lect  certain lndtrect  expenses at t r l -

butable to the underwrltings whlch were lneurred at petltlonerst

Balttmore offlce and whlch therefore would not be otherwlse

deduetible agatnst New York tncome. These expenses were

estirnated and computed to be twenty-five per cent of the

prLmary proflts. Petlt loner has not come forward wlth evldence

of more exact f lgures.

L2. The 1960 tax return showed no entrles on the

sched.ules relatlng to unLncorporated buslness tax desplte the

fact that New York lncome was shown for purposes of the schedules

appllcable to the partnershlp portlon of sald return. The penalty

under revlew was lmposed for falltng to fi le a proper return. No

enplanatl-on has been made for said fallure.

CONCLUSIONS OF I,AW

(A) Atthough the total proflts made from the under-

writ lng, distrlbutlon and sale of seeurlt ies lnclude both

underwritlng proflts and secondary proflts, the underwrltlng

profits are separate and dlstlnct from the secondary proflts.

(g) Each of the proflts ls required to be allocated

to the source of  such prof l ts.

(C) The source of the prtmary and underwrtting proflts

was the prlnclpal offlce of the managlng wrderwrtter of the

underwrlting syndlcate and not the principal office of the tax-

payer or any offlces of the tarqrayer where the shares were sold.



9-

(D) The Income Tax Bureau properly allocated to New

York all underwrlttng or prlmary proftts received by the tax-

payer as a member of an underwrltlng syndlcate managed by a

New York underwrittng manager.

(E) The addttlon to 196] income of the $ror0oO whlch

is not contested is proper.

(F) A penalty wtth respect to the 1960 returns ls

proper.

(G) The deflciency ls hereby afflrmed and the petlt lon

aecordingly dented.

Datedi October L, 1976

Albany, New York

\ ^
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