
STATE OF NEI'T YORK
STATE TN( COMI{ISSION

In the ltatter of the Petit lon

o f

KOERNER, cOr,DSMrTH, O. GRUSS & SON
ANd D.C.  PORTSER

For a Redetermlnation of a Deficiency or
a Revlston of a Determlnatlon or a Refund
of Unincorporated Business
Taxee under Art icle@! 23 of the
Tax Lawifor the YearQS|:oo<Sx!$otD(x) L967.

of September

AFFIDAVIT OF MAILING

State of New York
County of A1bany

Catherine Steele , being duly eworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 15th day of September , L9 76, she eetx/ed the withln
Koerner, Goldsmith,

Notice of Deci-sion by (cert i f ied) mall upon g. Gruss & Son and

D.C. Portser (uefxxgeofidj(E<x*X the petitloner ln the wlthln proceedingt

by encLoslng a true copy thereof ln a securely eealed postpald wrapper addreeaed

as fol loers: Koerner,  Goldsmith, O. Gruss & Son & D.C. Portser

80 Pine Street

New York, New York 10005

and by depositing same enclosed ln a postpald properly addreeeed wrapper Ln a

(post office or offtctal depoeitory) under the excluslve care and cuetody of

the United States Postal  Servlce within the State of New York.

That deponent further saye that the sald addre8aee is the C|5ffasoilxeotlf

x!futhg) petitioner hereln and that the address set forth on eaLd ltraPPer le the

last known address of the QepreeurgafiE'<d8>ghlt) petitl.oner.

Sworn

15rh

to before me thls

rA-3 (2176)

,  L97q



STATE OF NEW YORK
STATE TN( COMMISSION

In the ltatter of the Petltlon

o f

KOERNER, GOLDSMTTH, O. GRUSS & SON

For a neoete%l*nP.'itn EPBrfi"Fflclency or
a Revlslon of a Determtnatlon or a Refund
of Unincorporated Business
Taxes under Articte(x) 23 of the
Tax Lawrfor the Year(x)<xn0eds*(s* L967.2

State of New York
County of A1bany

Catherine Steele , belng duly sworn, depoees and saye that

she is an empl.oyee of the Department of TaxatLon and Finance, over L8 yeare of

age, and that on the 15th day of September ,  L976, she served the wlthin

Notice of Decision by (certlfied) mall upon ilack Wong', CPA

(representative of) the petltl.oner ln the withln proceedlng,

by encloslng a true copy thereof in a securely sealed postpaLd wrapper addreseed

as follows: 'fack wong, cPA
Oppenheim, Appel, Dixon & Co.
140 Broadway

and by d"p."i.T:y J,iln;"T:y"."?:1 
tr3::rt"t. 

properry addreeeed wrapper Ln a

(post office or offlcl.al deposltory) under the exclusive care and cuetody of

the United States PostaL Servlce r^rithln the State of New York.

That deponent further says that the sald addreaaee le the (repreeentatlve

of the) petitioner herein and that the address set forth on sald ltraPPer le the

Last knorm address of the (representative of the) petltloner.

Sworn to before me thls

15th day of September

AFFIDAVIT OF MAILING

76
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STATE TAX COMMISSION

SIAIE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

eqtt$;r lf, lt?6

ADORESS YOUR REPLY  TO

IEL EPHONE: 1' 1 6 1,I[?i!ITO 
:

r
'  l , '  I  I  r '  '

m, Colrml!fu O. Osur
fO tino ttrrrt'
!ilr trtffir tf, soiltr looot

fqntlmr

Please take not ice of the
of ' the State Tax Conunissiod

3 Cm 3 D.Go loctfc

DilGII'If,
enclosed herelsith.

Please take further notice that Pursuant to
Sect ion( i)  ,  ?I l  ,  r  of ,  the Tax,Law, any
proceeding in court to revieet an adverse deci-
sion must be eormnenced within { npg1thf
from the date of this not ice.

InquLries concernLng the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rntFer relative

igned. Theyhereto rnay be addressed to the
wir1l be referred to the proper ly.

f B r

TriI
OfttuEnc.

c c : Petitloner t s Representative :

Taxing Bureaurs Representative:

rA-1 .  12  (L176)



STATE OF NEW YORK

STATE TAX COMMTSSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

KOERNER, cOr,DSMrTH, O. GRUSS & SON
and D.C.  PORTSER

for  a Redeterminat ion of  a  Def ic iency
or  for  Refund of  Unincorporated Ehrs iness
Tax under  Ar t ic le  23 of  the Tax Law for
the  Year  L967 .

DECISION

' Koe rne r ,  Go ldsmi th ,  O .  Gruss  &  Son  and  D .C .  Po r t se r ,  80  P ine

Street ,  New York,  New York 1OOO5, f i l -ed a pet i t ion under  sect ions

722 and 689 of  the Tax Law for  a  redeterminat ion of  a  def ic iency

i ssued  Apr i l  L4 ,  L97 I ,  i n  t he  amoun t  o f  $4 ,362 .20  p lus  i n te res t

o f  $784 .89  fo r  a  to ta l  o f  $5 ,147 .O9 ,  f o r  un inco rpo ra ted  bus iness

tax under  Ar t ic le  23 of  the Tax Law for  the year  L967.

A hear ing was duly  held on September L2,  L972,  dt  the of f ices

of the State Tax Commission, 80 Centre Street, New York, New York,

before Nigel  G-  wr ight ,  Hear ing of f icer .  l l t re  pet i t ioner  was

represented by Jack wong,  c .P.A.  o f  Oppenheim,  Appel ,  Dixon &

co. The rncome Tax Elureau was represented by saul Heckelman, Esg.,

appear ing by Solomon Sies,  ESQ.,  o f  counsel .  The record of  sa id

hear ing has been duly  examined and considered.
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ISSUE

The issue in th is case, is whether the gain on the sale of

a seat on the American Stock Exchange is taxable to a firm, the

pet i t ioner herein,  of  which the owner of  the seat had been a member.

FIIIDINGS OF FACT

l - .  The  pe t i t i one r  i s  a  " j o in t  accoun t "  o f  spec ia l - i s t s  on  the

American Stock Exchange. They f i led New York partnership and

unincorporated business tax returns under  Ar t ic le  23 of  the Tax

Law but  c la imed thereon the addi t ional  exempt ion of  sect ion 7O9(2)

of  the Tax Law ind icat ing that  each member of  the account  a lso f i led

h i s  own  Ar t i c l e  23  re tu rn .

2.  Mr.  Por tser  had been a member of  the pet i t ioner  " jo in t

accoun t "  bu t  he  l e f t  i t  on  Februa ry  2 I ,  L967 .  On  Februa ry  23 ,  L967 ,

two of  the members of  pet i t ioner  jo ined wi th  a th i rd  person to
a

con t i nue  pe t i t i one r ' s  bus iness .  A Iso  on  Februa ry  23 ,  L967 ,  Mr .  Po r t se r

became a member of  a  d i f ferent  jo in t  account ;  that  o f  Sheldon,  Snyder ,

D.C.  Por tse6,  Gera ld Lerman,  Weis,  Vois in  and Cannon,  fnc.

3.  Mr.  D.C.  Por tser  acqui red a membership,  seat  on the Amer ican

Stock Exchange in  December 13,  1933.  Mr.  Por tser  so ld th is  seat

on March L6,  1967.  The computat ion of  the gain there in has not  been

d  i spu ted .
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coNcl,usloNs oF r,Avf

I t  is  c lear  that  the s tock exchange seat ,  the gain on which

is  the subject  o f  the def ic iency not ice,  had been wi thdrawn f rom

the use of  the pet i t ioner  here in and af f i rmat ive ly  used in  another

and a d i f ferent  bus iness.  The gain in  quest ion,  therefore,  cannot

be taxed to  pet i t  ioner .

The def ic iency under  rev iew is  cancel led in  i ts  ent i re ty .

DATED: Albany,, New York
September 15, L976

STATE TAX COMMISSION


