
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

PETER KASTAN AFF'IDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  (x )  23 of  the
T a x  L a . w  f o r  t h e  Y e a r ( s )  1 9 6 8 ,  1 9 6 9 t  Z
a n d  1 9 7 0 .

Sta te  o f  New York
County of  Albany

;IANET MACK ,  being duly sworn, deposes and says that

she is an employee of the Depart .ment of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  3rd  day  o f  February  ,  L976,  she served the  w i th in

Norice of Decision (ftf$Ocx8f{trDf8afdfr) by (certified) mail upon Peter Kastan

(rqpresenraatg€xlrf) the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpa. id

vrrapper addressed a.s fol l -ows: Mr. Peter Kastan
300 East  57 th  S t ree t
New York, New York

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Thar deponent further says that the sa.id addressee is the (tqABE€fDCXlfi$e

:0X) pet i t ioner herein and Ehat the address set forth on said wrapPer is the Last

known address of the &qxxc€{DHikfule<xftOhe) petttioner.

Sworn to

3rd  day

before me th is

of Febru

AD-1 .30  (L /74 )

,  L976



STATE OF NET{ YORK
STATE TAx COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

PETER KASTAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business
Taxes under  Ar t ic le  (51 23 of  the
Tax  Law fo r  t he  Year (s )  1968 ,  L969 ,
and  1970 .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

,IANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  3rd  day  o f  February  ,  L976,  she served the  w i th in

Notice of Decision (qm<Sp$gfBiiqgbi*g) by (certified) mail- upon Martin Me1zer, CPA

(represenEative of)  the pet i t ioner in the within

proceed inE,  by  enc los ing  a  t rue  copy  Lhereof  in  a  secure ly  sea led  pos tpa id

r^ r rapper  addressed as  fo l lows:  Mar t in  Me lzer ,  CPA
225 West  34 th  S t ree t
New York, New York 10001

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive ca.re and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t  deponent further says that the sa. id addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said wraPper is the Last

known address of the (representa.t ive of the) pet i t ioner.

Sworn to before me this

3rd day of February

A D - 1 . 3 0  ( L / 7 4 )

,  L976 .



STATE OF NEW YORK

STATE TAX COMMISSION

stAlE tAx coMMrSSr0l{
HEARI I IC  UNIT

P A U L  G R E E N B E R G

SECRETARY TO
c0MMr s3r 0[

AOORESS YOUR REPLY TO

M R .  W R I G H T
MR.  COBURN
MR.  LE ISN  ER

(513) 457-38'50

ls. t[ttr nrrtrn
tOO tlrt t?tb 8tr.rt
Inr lorhr l|r !o[t

Ear; tF. hltrEr

P1ease take notice of the Drctt lC
of the State Tax Commission enclosed herewittt .

Please take further notice that pursuant to
Section (;) ?lt of the Tax Law, any
proceeding in court to review an adverse deci-
sion must-be commenced, within t mntff
from the date of t tr is notice.

Any inquiries concerning the computatioh of tax
due or refund al lowed in aceordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep1y.

Very truly yours,

[Uar"'a
tlttr, fltlDtre

Enc .

cc :  Pe t i t i one r '
Law Bureau

s Representat ive

. DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  RooM 107
STATE CAMPUS

ALBANY, N,Y, 12221

A R E A  C O O E  5 I 8

Dlllll|r Albany, Ner,r
t *trryr I'

York
tfTc

rA-1.  L2 (L2/7s)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

PETER KASTAN

for  Redeterminat ion of  Def ic iency
or for Refund of Unincorporated
Bus iness  Tax  under  A r t i c l e  23  o f
the Tax Law for the Years 1968,
1969  and  I 97O.

DECISION

Pet i t i one r ,  Pe te r  Kas tan ,  res id ing  a t  300  Eas t  57 th  S t ree t ,

New York, New York, has f i led a petit ion for redetermination of

def ic iency or  for  re fund of  un incorporated business tax under

Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1968 ,  1969  and  1970 .

(F i1e  No .  0 -54580318) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .

Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax Cornmiss ion,

T\,vo Wor1d Trade Center, New York, New Yorkr orr January 2L, L975

a t  1 :15  P .M.  Pe t i t i one r  appeared  by  Mar t i n  Me lze r ,  C .P .A .  1 i l he

Income Tax Enrreau appeared by Saul Heckelman, Esq. (James A.

Sco t t ,  Esg .  o f  counse l ) .

TSSUES

I .  D id  pe t i t i one r ,  Pe te r  Kas tan ' s  ac t i v i t i e s  as  a  l ad ies

accesso r ies  sa lesman  du r ing  the  yea rs  1968 ,  1969  and  L97O cons t i t u te

the carry ing on of  an unincorporated business?
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I I .  D id pet i t ioner ,  Peter  Kastan,  have reasonable cause for

fa i l ing to  f i le  New York State unincorporated business tax returns

and t imely pay New York State unincorporated business tax for the

years  1968 ,  1969  and  L97O?

FIIIDINGS OF FACT

1.  Pet i t ioner ,  Peter  Kastan,  and h is  wi fe  f i led New York State

income tax res ident  re turns for  the years 1968,  1969 and L97O. He

did not  f i le  New York State unincorporated business tax returns for

sa id  yea rs .

2.  On June 26,  L972,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioner ,  peter  Kastan,  imposing unincor-

porated business tax in  the to ta l  sum of  $5,222.1I  upon the income

received by h im f rom his  act iv i t ies as a sa lesman dur ing the years

1968,  1969 and I97O. I t  a lso imposed a penal ty  for  the year  1968

in  the  sum o f  $313 .74  pu rsuan t  t o  fo rmer  sec t i on  685 (a )  o f  t he  Tax

Law and penal t ies for  the years 1969 and L97O in the to ta l  sum of

$1 ,320 .95  pu rsuan t  t o  sec t i ons  685 (a )  ( f )  and  685 (a )  ( 2 )  o f  t he  Tax

Law. In  accordance wi th  the aforesaid Statement  of  Audi t  Changes,

i t  i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  97 ,513 .15 .

3 .  Pe t i t i one r ,  Pe te r  Kas tan ,  was  a  l ad ies  accesso r ies  sa lesman

dur ing the years 1968,  1969 and L97O. H€ represented Barr  & Beards,

Inc.  in  the sa le of  lad ies scarves,  neckwear and fashion accessor ies.
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He was not  a  s tockholder  or  o f f icer  o f  the corporat ion.  He d id not

carry  any s ide l ines.  He d id not  have any ass is tants  or  employees.

4 .  Dur ing  the  yea rs  1968 ,  1969  and  L97O,  Ba r r  e  Beards ,  I nc .

did not withhold Federal or New York State income taxes or social

secur i ty  tax f rom the commiss ions paid to  pet i t ioner ,  Peter  Kastan.

He d id receive some heal th  and l i fe  insurance benef i ts .  I t  d id  not

reimburse him for any of his business expenses. He reported his

commiss ion income on schedule r rcr r  o f  h is  Federa l  income tax returns.

He mainta ined a se l f -employed ret i rement  p lan.  Barr  & Beards,  Inc.

d id not  exerc ise any substant ia l  superv is ion and contro l  over  h is

sal -es act iv i t ies and techniques or  over  the t ime that  he devoLed to

sales,  except  to  l imi t  the ter r i tory  in  which he could se} l .

5 .  Pet i t ioner ,  Peter  Kastan,  was advised by h is  accountant  that

he was not required to f i le unincorporated business tax returns for

the  yea rs  1968 ,  1969  and  L970 .

CONCLUSIONS OF I,AW

A. That  the income received by pet i t ioner ,  Peter  l (astan,  f rom

Bar r  &  Beards ,  rnc .  du r ing  the  yea rs  1968 ,  1969  and  L97O cons t i t u ted

income f rom his  regru lar  bus iness of  se l l ing lad ies accessor ies and

not compensation as an employee exempt from the imposit ion of the

unincorporated business tax in  accordance wi th  the meaning and in tent

o f  sec t i on  703 (b )  o f  t he  Tax  Law.
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B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Pe te r  Kas tan ,

dur ing the years 1968,  1969 and 1970 const i tu ted the carry ing on of

an unincorporated business and his income derived therefrom was

subject  to  the unincorporated business tax in  accordance wi th  the

meaning and in tent  o f  sect ion 7O3 of  the Tax Law.

C.  That  pet i t ioner ,  Peter  l (astan,  had reasonable cause for  fa i l ing

to f i le  New York State unincorporated business tax returns and t imely

paying New York State unincorporated business tax for  the years 1968,

1969 and 1970 and therefore the penal ty  assessed pursuant  to  former

sect ion 685 (a)  o f  the Tax Law for  the year  1968 and the penal t ies

assessed  pu rsuan t  t o  sec t i ons  685 (a )  (1 )  and  085 (a )  (2 )  o f  t he  Tax  Law

to r  t he  yea rs  1969  and  I97O a re  wa ived .

D.  That  the pet i t ion of  Peter  l (astan is  granted to  the extent

of  eancel l ing the penal ty  imposed in  the sum of  $313.74 for  the year

L968  and  the  pena l t i es  imposed  in  the  to ta l  sum o f  $ I ,320 .95  fo r  t he

years 1969 and 1970,  and,  that  except  as so granted,  the pet i t ion is

i n  a l l  o the r  respec ts  den ied .

DATED: AIbAny, New YorK

February 3,  1976

COMMISSION

COMMISSIONER


