
STATE
STATE

OF NEI{ YORK
TN( COMMISSION

In the Matter of the Pet i t lon

o f

RICHMOND HOI,IELL, JR.

For a Redetermlnat lon of a Def ic iency or
a Refund ofUnincorporated Business
Taxes under Article!*l Zf of the
Tax Law for the Yeag(g[ L970.

to before me

AFFIDAVIT OF MAILING
OF NOTI,CE OF DECISI,ON
BY (CERTIFIED) MAIL

r )
t/ ,t

,/ c-*zu2e-:

State of New York
County of A1bany

MARYLOU SAMUELS , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xation and Financer over 18 years of

age,  and tha t  on  the  lgg fay  o f  Apr i l  ,  L976,  she served the  w l th in

Notice of Decision ftg11l* ;q5lngfi*€Rl by (certifled) mail uponRichmond HowelL, Jf .

M the Petltioner in the wlthln

proceeding, by enclosing a true copy thereof ln a securely sealed postpald

nrapper addressed as foLtows: Mr. Richmond Howel l ,  Jr.
120 Peachtree Road
Penfield, New York L4526

and by deposlttng same encLosed ln a postpald properly addreseed wrePPer ln e

(post of f ice or off ictal  deposltory) under the exclugive care and custody of

the United States Post Off lce Department withln the State of New York.

That deponent further says that the eaid a.ddreasee ie the 6f*ngge**fgfis1

nt) petltioner herein and that the address set forth on sald ltra.PPer is the leet

known addrese of the 6*ffi petltloner.

Sworn

26|-.1|. o f

thle

April

AD-1 .30  (L174)



STATE OT TEW YONX
STATE ?AX CO}OIISSION

In thc llatter of the Petltlon
:

of

RICHM0ND IIOI'IELL, JR. :

:
For a Redctenlnatl.on of a Deftcl.ency or
a Refund of Unincorporated Business r
laxec under Arttcle(*D 2g of the
Tax Iaw for the (Yean&I L970. :

Srora to before nc thls

ATFIDAYII OT r[&ilc
oF rotrcE 0r DDcISIor
BY (cErrrrrED) Hur,

State of l{en York
County of Albeny

MARYLOU SA}{UELS , belng duly ewornl depores and reyt that

she le an employee of the tlepartnent of Taxatlon and Fl.runcol oeGr 18 yeara of

agel and that on the Z|thday of April , L976 , ahe rervcd tbc vitht"n

lfotlce of Decislon (or Determl.natton) bV fugCtt&lge} na{L upoa N. Clifford NeLson

(regresentatlve of) the pettttoner In thc rlthtn

poeeedtngl by encloalng a trrre copy thereof ln a ceetrely scaled poetpatd

flrapper addrcgsed ag foalouss N. Clifford Nelson C.P.A.
c/o Pr ice,  Waterhouse & Co.
8410 18th Avenue
Brooklrrn. New York lL2L4

and by dcporttlng sae errcLosed in a postpdld properly addreegcd rrapper ln a

(poct offlce c offlclal delnsltory) under the excluslvc care and cultedy of

the llnlted Stateg Post Offlce Deparbcnt wlthln the gtate of lla IorL.

Ttrat deponent frrther says that the sald addresaee le thc (repreecrtetlvc

of) petttLoner hcrcln and that the addrcgs aet forth on aatd rretp€a te thc lart

lcnornr addreaa of the (rcpreecntatlvc of thc) pctltloner.

/h'-W4e
Apri l  ,  L976



STATE TAX COMMISSION

STATE OF NEW .YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BU|LD|NG 9,  ROOM 107
STATE CAt\,lPUS

ALBANY, N.Y,12?Zl

A R E A  C O O E  5 1 8

DAtrdr A1bany, Ner,r York

Aprl.l 16, 1976

UT, Rlebnd Ho$.11, Jr"
110 Pmshtr.c Boed
Pmflrld, Ntw York 145e6

Doaa Mr, IlornlLr

Please take notice of the DECI$IO$
of the State Tax Commission enclosed hereurith.

Please take further notice that pursuant to
Section$ 'el of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 rcntbf
f rom the date of  th is  not ice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or eoneerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
reply .

s tAtE TAr  coMMrs9roN

HEAR| l {G Ur { rT

P A U L  G R E E N B E R G

9ECRETARY TO
coMMrSsro l l

AODRESS YOUR REPLY TO

i i R .  W R I G H T

M R .  C O B U R N

M R .  L E ' S N E R

(518) 457-38s0

Enc .

cc :  Pe t i t i one r '
Law Bureau

f:'{')!," '.2Y'}'
far/ b u'U*^-,,,.-..'*

Peul, B. Gobura
SUPERVXSIHG IAX
HEARING OFFICER

s Representative

rA-L .12  (L2 /7s)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

RTCHMOND HOWELL, JR.

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Year  L97O.

Were the services

Howe l l ,  J r . ,  du r i ng  the

Penfield Country Club,

DECISION

rendered by the petit ioner, Richmond

year  L97O as gol f  profess ional  o f  the

Inc.  so in ter re la ted and in tegrated wi th

Pet i t ioner ,  Richmond Howel l ,  J r . ,  res id ing at  L2O Peachtree

Road, Penfield, New York, has f i ted a petit ion for redetermina-

t ion of a deficiency or for refund of unincorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the year  L97O. ( f i le  No.

0-52703804) .  A formal  hear ing was held before L.  Rober t  Le isner ,

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Conuniss ion,

Mar ine Mid land Plaza,  Rochester ,  New Yorkr  or !  May 21,  L975.

Pet i t ioner  appeared by N.  Cl i f ford Nelson,  c .P.A.  f t re  Income Tax

Bureau appeared by Saul  Heckelman,  Esq.  (A lexander  Weiss,  Esq. ,

o f  counse t ) .

ISSUE
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his activit ies as operator of a golf shop as to constitute part

of  a  bus iness regular ly  carr ied on by h im?

FTNDINGS OF FACT

l .  Pet i t ioner ,  Richmond Howel l ,  J r . ,  f i led a New York State

unincorporated business tax return for the year L97O. He omitted

from business income on said return salary income in the sum of

$4,662.5O received f rom the Penf ie ld  Country  Club,  Inc.

2.  On November 26,  L973,  the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Richmond l lowe11,

Jr . ,  imposing unincorporated business t ,ax in  the sum of  $266.20

upon t l re  sa lary  income of  $4,662.50 received by h im dur ing the

year L97O from the Penfield Country Club, Inc. on the grounds

that the income was interrelated and interconnected with his

unincorporated business.  Accord ingly ,  on November 26,  L973,  the

Income Tax Bureau issued a Notice of Deficiency in the sum of

$3O7  .94 .

3.  Pet i t ioner ,  Richmond Howel l ,  J r . ,  in  the year  in  issue

was a golf professional with a two year contract t i t t  t t t" Pen-

f ie ld  Country  Club,  Inc. ,  for  the gol f ing season f rom Apr i l  15

to October 15. He has had this posit ion for the past twelve

years.  He was paid weekly .  His  dut ies genera l ly  were those of

a got f  profess ional  such as p lay ing wi th  member gol fers ,
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instructing them, taking care of their eguipment and the various

fac i l i t ies such as the greens and dr iv ing range.  He had speci f ied

hours of duties and days off during the week. He was responsible

for sett ing up and directing al l  tournaments, organized play and

junior golf programs. The golf committee and the board of

d i rectors superv ised h is  act iv i t ies,  and he repor ted regular ly

to them. Social security tax and Federal and New York State

income taxes were withheld from his pay. Contribution to his

P.G.A. pension fund was equally divided between the club and

himself. He estimated that thirty-f ive to f i f ty hours were spent

each week in these activit ies. The ski l l  involved in this en-

deavor  was essent ia l ly  that  o f  a  gol fer .

4 .  Pet i t , ioner ,  Richmond Howel l ,  J r . ,  was a lso requi red to

run the "pro-shop". He ordered, sold, rented and stored various

golf ing merchandise used by the members. fhe shop was located

in a building aparE from the clubhouse. He kept his own books.

He hired the four or f ive employees as needed. He rented golf

car ts  to  the p layers which he h imsel f  had leased.  AI I  prof i ts

and fees received were his. He had continually paid New York

State unincorporated business tax on this operation. He had an

employer identif ication number. f t  was estimated that this took

twenty hours of his t ime per week. fhe skitt  involved in this

endeavor  was essent ia l ly  merchandis ing.
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CONCLUSIONS OF IAW

A. That the services rendered by petit ioner, Richmond

HoweI I  ,  J r . ,  d .ur ing the year  I97O, ds an employee of  Penf ie ld

Country CIub, Inc. were not so integrated and interrelated with

h is  act iv i t ies in  connect ion wi th  h is  "go l f -pro"  shop business

as to constitute part of a business regularly carried on by him

and therefore,  the sa lary  of  $4,662.50 received by h im for

services as an employee of the corporation was exempt from the

imposit ion of unincorporated business tax in accordance wittr

the meaning and intent of section 703 (b) of the Tax Iaw.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Richmond

Howel l ,  J r . ,  on behal f  o f  the Penf ie ld  Country  Club,  Inc.  dur ing

the year L970 did not constitute the carrying on of an unincor-

porated business and his income derived therefrom was not subject

to unincorporated business tax in accordance with the meaning and

intent of section 703 of the Tax Law.

C. That the petit ion of Richmond Howell Jr. is granted and

the Not ice of  Def ic iency issued on November 26,  L973,  is  cancel led.

DATED: Albany, New York

Apr i l  26 ,  L976

CCb,IMISSION

IONER

^.at';J
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STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

RICIIMOTID HOIVELL, iIR.

For a Redeterminat ion of a Def ic iency or
a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le  (x )  23
Tax Law fo r  Lhe Year (s )  L97O

of  the

Sta te  o f  New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on ghs 4th day of May , L9'76 ,  she served the within

Notice of Decision Qcx>(hfiexxi{trfit*ctrr) by (certif ied) mail upon A[. Clifford Nelson' CPA

(representat ive of)  the pet iEioner in Ehe within

proceeding, by enclosing a true copy thereof in a securely sealed postpa. id

\^rrapper addressed as fol lows: N. Cl i f ford Nelson, CPA

;{i iffii;"[31"3H::: & co'
and by deposirins same enctosed QF""hl"VFfa.JJ"yrJp?Efy addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United StaEes Post Off ice DepartmenE hr i thin the St,ate of New York.

Tha.t  deponent further sa.ys that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said wrapper is the Last

known address of the (representa.t ive of the) pet i t . ioner.

Sworn to before me th ls

AD-1 .30  (L /74 )
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STATE TAX COMMISSION

SIATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILOING 9. ROOM I07
STATE CATVIPUS

ALBANY, N.Y.122?|1

A R E A  C O O E  5 I 8

Dftr{l Albany, New York

AprLl !6. 1976

REI"IAILED:

s fA l€  TAr  coMMt9Sto t {

H E A i I X G  U N I I

P A U L  G R E E N B E R G

SECRE?ARY TO
coMMrss lo l {

AODRESS YOUR REPLY TO

I { R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s18) 457-38s0

May 4, L976
!ry, &|,ohmd tonll, Jr.
110 P.rlbtrrr Serd
taftrldr tlrr torlr Lttfo

D.rx 10, Smtlr
Please take notice of theplg18X0n
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sectionk) fff of the Tax Law, any
proceeding in court to reviet'r an adverse deci-
sion must be commenced within{ nmghf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
deeision or concerning any other matter relative
hereto inay be addressed to the undersigned.
Ihese wil l  be referred to the proper party for
repIy .

,FryfruJv v?'rt;,
,f // 7!'' -rt:,' '/

(4 P tr1,t,**- 
Prsl l. Gohaa
tu?mvtr8trnc rAx
HEARING OFFICERE n c .

cc :  Pet i t ioner 's  Representa t ive
Law Bureau

rA-1. L2 (L217s)
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STATE OF'NEW YORK

STATE TAX COMMTSSION

In the Matter of the petit ion

o f

RICHI{OND HOI^'ELL, JR.

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Year  L97O.

DECISION

Petit ioner, Richmond Howell,  Jr.,  resLding at L2O peachtree

Road, Penfield, New York, has f i led a petit ion for redetermina-

t ion of a deficiency or for refund of unincorporated. business tax

under  Ar t ic re 23 of  the Tax Law for  the year  l9zo.  (F i re  No.

0-52703804) .  A formal  hear ing was held before L.  Rober t  Le isner ,

Hearing off icer, at, the off ices of the state Tax conunission,

Marine Midland Plaza, Rochester, New york, on May 2r, Lg7s.

Petit ioner appeared by N. Cl_ifford Nelson, C. p.A. The Income Tax

Bureau appeared by saul  Heckelman,  Esq.  (A lexander  weiss,  Esg. ,

o f  counse t ) . - '

ISSUE

Were the services rendered by the petitioner, Richmond.

Howel l ,  J r . ,  dur ing the year  1970 as gol f  profess ional_ of  the

Penfield Country Club, rnc. so interrelated and integrated with
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his activit ies as operator of a golf shop as to constitute part

of a business regularly carried on by him?

FINDTNGS OF FACT

l. Petit ioner, Richmond Howell,  Jr.,  f i led a New York State

unincorporated business tax return for the year L97O. He omitted

from business income on said return salary income in the sum of

$4,662.50 received from the Penfield Countt lz Club, Inc.

2. On November 26, L973, the Income l lax Bureau issued a

Statement of Audit Changes against petit ioner, Richmond Howell,

{ r . ,  imposing unincorporated business tax in  the sum.of  $266.20

upon the sa lary  income of  $4,662.50 received by h im dur ing the

year 1970 from the Penfield Country CIub, Xnc. on the grounds
I

that the income was interrelated and interconnected with his

unincorporated business. Aeeordingly, on November 26, Lg73, the

fncome Tax Bureau issued a Notice of Deficiency in the sum of

$307  .  94 .

3. Petit ioner, Richmond. Howell,  i fr . ,  in the year in issue

was a golf professional with a two year contract * i t f ,  tn" pen-

f ield Country Club, Inc., for the golf ing neason from Apri l  15

to October 15. He has had this posit ion for the past twelve

years. He was paid weekly. His duties general ly were those of

a golf professional such as playing with meniber golfers,
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instructing them, taking care of their equ.lpment and the various

faci l i t ies such as the greens and driving range. He had. specif ied

hours of duties and days off during the week. He was responsible

for sett ing up and directing aII tournaments, organized play and

junior golf programs. The golf committee and the board of

directors supervised his activit ies, and he reported regtrlarly

to them. Social security tax and Federal and New York State

income taxes were withheld from his pay. Contribution to his

P.G.A. pension fund was equally divided between the club and

himself .  He estimated that thirty-f ive to f i f ty hours \^tere spent

each week in these aetivit ies. f lre ski1l i-nvolved in this en-

deavor  was essent iaL ly  that  o f  a  gol fer .

4. Petit ioner, Richmond l lowell ,  Jt.,  \^ras ufJo reguired to

run the "pro-shop". He ordered, sold, rented and stored varLous

golfing merchandise used by the members. tlhe shop was located

in a building apart from the clubhouse. He kept his own books.

He hired the four or f ive employees as needed. He rented golf

car ts  to  the.p layers which he h imsel f  had leased.  A11 prof i ts

and fees received were his. He had continually paid New York

State unincorporated business tax on this operation. He had an

employer identif ication number. I t  was estimated that this took

twenty hours of his t ime per week. Ftre skl l l  involved in this

endeavor  was essent ia l ly  merchandis ing.
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CQNCIUSTONS OF rAw

A. rlrhat the services rendered by petitioner, Rictrmond

HoweII ,  Jr.,  during the year l-970, ds an employee of Penfield

Country Ctub, Inc. $/ere not so integrated and interrelated with

his activit ies in connection with his "golf-pro" shop business

as to constitute part of a business regularly carried' on by him

and t t rerefore,  the sa lary  of  $4,662 '50 received by h im for

services as an employee of the corporation was exempt from the

imposit ion of unincorporated business tax in accordance with

the meaning and intent of section ?03 (b) of the Tax law'

B. Ttrat the aforesaid activit ies of petit ioner, Richmond

Howell,  Jr.,  oD behalf of the Penfield country club, Inc. during

the year LgTo did not constitute the carrying o1 tt an unincor-

porated business and his income derived' therefrom was not sr:bject

to unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703 of  the Tax Law'

c. That the petition of Richmond Hovrell Jr. is granted and

the Notice of Deficiency issued on November 26, Lg73, is cancelled'

DATED: AlbanY, New York

Apr i l  26 ,  L976

CS4MISSION




