
STATE OF NEI{ YORK
STATE TN( COMMISSION

In the !{atter of the Petltion

o f

DANIEL HIRTENSTEIN

For a Redeterminat ion of a Def ic lency or
a Revlslon of a Determlnatlon or a Refund
of Unincorporated Business
Taxes under i r t ic le$) 23 of the
Tax Law for the Year(o[rsk**xis6&) 1969.

AFFIDAVIT OF MAILING

State of New York
County of A1bany

Bruce Batchelor , betng duly eworn, deposea and eaya that

5he is an employee of the Department of Taxatlon and Flnance, over 18 yeare of

age, and that, on the2lst day of December , 1976, rhe senred che wlthln

Notice of Decision by (certtfled) nall upon Daniel Hirtenstein

by encloslng a

as  fo lLows:

(regoexroootfier$ the petittoner Ln the within proceedLng,

Lrue copy thereof Ln a eecurely eealed postpald wtapper addreeeed

Mr. Daniel Hirtenstein
85-15 Main Street
ilamaica, New York 11435

and by deposltLng same enclosed in a postpaid properly addressed wrapper ln a

(post office or offlcial deposttory) under the excluel.ve care and custody of

the United States Postal  Service wlthln the State of New York.

That deponent further saye that the sald addresaee is the $eSlnef:llftC*

rof:O@ petittoner herein and that the address Bet forth on sald wrapper le the

Last knolyn addrese of the (ugr:*pontnfioe<!ftChd petltloner.

Sworn

2Is t

before me thLs

of December

to

daa y
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STATE OF NEI.I YORK
STATE TN( COMMISSION.

In the Matter of the Pet i t ion

o f

DANIEL HIRTENSTEIN

For a Redeterminat ion of a Def ic lency or
a RevlsLon of a Determinatton or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art lcle(x) 23 of the
Tax Law r for the YearG)<*fxBgFt**G1L969.

State of New York
Gounty of Albany

Bruce Batchelor , being duly sworn, deposes and aays that

l lhe ls an employee of the Department of Taxatlon and Flnance, over 18 yeare of

age, and that on the 2lst day of December , Lg76, rhe gerved the wl.thln

Notice of Decision by (certtfLed) malL upon Harold H. Rosenblum

(representative of) the petlttoner tn the wlthin proceedlng,

by encloslng a true copy thereof in a securely sealed poatpald wrapper addreeeed

as fol lws: Harold H. Rosenblum, CPA
846 Wenwood Drive
East Meadow, New York 11554

and by depositlng same encloged in a postpald properly addreesed wrapper ln a

(poet offlce or offl.clal deposltory) under the excluglve care and custody of

the Unlted States Postal  Servlce wlthln the StaEe of New York.

That deponent further saya that the sald addresaee le the (repreeentative

of the) petltloner herein and that the address set forth on said ltrePper le the

laet knorilrr addregs of the (representative of the) petltloner.

Sworn to before me thls

21s t  day  o f  December  ,  Lq6.

rA-3 (2176)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

rc$r 11. lt?a

AOORESS YOUR REPLY  TO

TEL EPHONE: TS'' I-IfIS!ffi_

STATE TAX COMMISSION

Enc.

r ftrr Drrfrf tlrtmtrlr
ahlt All fitrlrf
mlir r roEt llal!

Dru ltr |]utrrtrbr

Please take notice of the ilfl ltn
of the State Tax Conunission enclosed herewith.

Please take further notice that Pursuant to
Sectionfr) ?tt of the Tax Law, any
proceeding in court to revieet an adverse deci-
sion must be comrnenced within { nthf
from the date of this not ice,. ,

Inquiries coneerning the iornputation'cif tax
due or refund allol'ved in accordance with this
decision or concerning any other rnatter relative
hereto rnay be addressed to the undersigned. They
w111 be referred to the proper party for reply.

Very tnrly yours,

+Vk-^4/ %
tsrrf J.- ttooL
rr'alril ct fnlt

cc: Petltloner's Repre".r,r.SH$F filsf'f,|

Taxing Bureau rs Representat ive:

rA-1 .  12  (L176)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

DANIEL HIRTENSTEIN

for a Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for the Year L969.

DECISION

Peti t ioner,  Daniel  Hir tenstein,  85-15 Main Street,  JaDaica,

New York 11435, fi led a petit ion for redetermination of a deficiency

or for refund of unincorporated business tax under Article 23 of

the Tax Law for L969. (Fi le No. 9-32022496).  A smal1 c la ims

hearing r,,ras held before Joseph Marcus, Smal1 Claims Hearing Officer,

at the offices of the State Tax Comnission, TVo Worl-d Trade Center,

New York,  New York,  on June 11, L976. Pet i t ioner appeared by

Harold H. Rosenblum, CPA. The Income Tax Bureau appeared by Peter

Cro t ty ,  Esq.  (Wi l l iam H.  Fox ,  Esq.  o f  counse l )

ISSI]E

Was the petit ioner engaged in an unincorporated business

with respect to the sale of l i fe insurance for Mutual Benefit

Life Insurance Company in the year L969?



I
-z

FINDINGS OF FACT

l .onMarch23 ,LgT3, the lncomeTaxBureau issuedaNot i ce

of Deficiency against the petiEioner for the year L969 in the amount

of  $g7g.20, including tax and interest ,  based uPon a f inding that

petit ioner's sales and conutission income received from his activit i-es

as a life insurance agenE with Mutual Benefit Life Insurance Company

were subject to New York state unincorporated business tax'

2. Petit ioner, Daniel Hirtenstein, was an insurance agent

assoclated with the Mutual Benefit Life Insurance Company of Newark'

New Jersey. In addition, petit ioner was the sole owner of an in-

surance agency known as Hirtenstein Associates '

3.  Pet i t ioner,s act iv i t ies,  wi th resPect to Mutual  Benef i t

Life Insurance company, were l imited to the sale of l i fe insurance'

I{e was required to attend agency meetings, usually held on lfiondays '

at the company offices in New Jersey. He was free to exercise his

own judgment as to the persons from whom he could solicit business

on behalf of Mutual Benefit, and the time, place and manner of such

solicitation. l lhile he did not maintain an office in New Jersey on

his own, office space and secretarial services were available to

pe-tit ioner at Mutual BenefiE's office at no charge to him'

4. Petit ioner's income from Mutual Benefit Life Insurance

Gompany was entirely in the form of coumissions ' He was not given

a reguLar withholding statement but was supplied with a schedule
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of earnings at the end of the year. No deductions were made from

his commissions for income taxes, hospi ta l izat ion,  pensions or

d isab i l i t y  insurance.  Pet i t ioner  repor ted  $7 ,800.00  as  "wages,

salar ies,  t ips,  etc."  on his New York State income tax resident

return for  L969. This amount was subject  to F. I .C.A. tax.  Pet i t ioner

did not explain why Mutual  Benef i t  wi thheld F. I .C.A. tax but did

not make any of the other payroll deductions generally associated

with an employment relationship.

5 .  For  the  year  1969,  the  pe t i t ioner  rece ived $17,652.89  f rom

Mutual Benefit Life Insurance Company as couutission income from the

sa le  o f  l i fe  insurance.  As  no ted  above,  he  repor ted  $7 ,800.00  o f

said amount as salary on his Lg6g New York return and he also re-

ported $9,852.89 of  said amount as other income in the form of

"pensions and annui- t ies,  rents and royal t ies,  partnerships,  estates

or t rusts,  etc."  In addi t ion,  dur ing L969, the pet i t ioner,  through

his business known as Hir tenstein Associates,  reeeived gross

cormnission income of $54,664.57 from various companies for the sale

of insurance, other than life insurance. He reported a net profit

of  $9,507.32 from such business operat ions on a L969 New York State

unincorporated business tax return.

6. The cormrission income received from Mutual Benefit Life

Insurance Company was deposited in the Hirtenstein Associates bank

account, but such couutission income was not included in gross

coumissions reported for L969 unincorporated business tax PurPoses.
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CONCLUSIONS OF I.AW

A. That the petit ioner hzas not a full t ime life insurance

solicit ing agent, since in addition to sell ing l ife insurance for

Mutual- Benefit Life rnsurance company, he conducted an on going

insurance business, through which he sold insurance (other than

life insurance) for various other companies.

B. That the pet i t ioner 's pr incipal  act iv i ty was not the

solicitation of l i fe insurance sales for Mutual Benefit Life In-

surance Company, but rather the solicitation of insurance sales

for various companies as evidenced by the fact that cormissions from

Mutual Benefit were only $17,652.89, whereas the coumissions from

other insurance sales amounted to $54,064.57.

C. That furthermore, the petit ioner has not sholvn that his

sales activit ies were subject to such general and particular super-

vision by Mutual Benefit Life Insurance Company as would prove Lhe

exist€nce of  an employer/employee relat ionship.

D. That the pet i t ioner is subject  to unincorporated business

tax on all insurance comnissions received during the year L969.

E. That the petit ion of Daniel Hirtenstein is denied and the

Not ice of  Def ic iency dated l t tarch 26, Lg73 is sustained.

DATED: Albany, New York
December 2L, 1976

TATE TAX COMMISSION

\

V\^ji;^" \C,,^*


