
STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SOL HILLER

For a Redeterminat ion of a Def lc iency or
a Revlslon. of a Deternlnatlon or a Refund
of Unincorporated Business
Taxes under ArticLeQ$ 23 of the
Tax Law i for the Year (s):cn<moOod{uf
L964 throuqh L973.

State of New York
County of AlbanY

Catherine Steele

she ie an enployee of the

age, and that on the 10th

Notice of Decision

AFFIDAVIT OT MAILING

, being duly sworn, depoeeg and says that

Department of Taxatl.on and Flnance, over 18 yeara of

day of September , lfl6 , she senred the wlthln

by (cert l f led) mall upon So1 Hil ler

the petttioner ln the wlthln proceedlngt

securely eealed postpald rtrePPer addreseedby

a s

eqsatritHtsalr'$s59

enclosing a true copy thereof i.n a

fol lows: I\ ,1r. So1 Hil ler
62I Avenue K
Brooklyn, New York 11230

and by deposlting same encloeed in a postpeld properly addreeaed wrapper [n a

(post office or offtclal deposltory) under the exclusLve care and custody of

the Unlted States Postal  Service withln the State of New York.

That deponent further says that the sald addressee le the el'Flg$rlilDiDl4t

o$<xhg) petitloner hereln and that the address Bet forth on sald wrapp€r 1g the

last knotrn address of the >€ncFlserxaotD!6x06<:tllrt) petl.tl.oner.

Sworn to before ne thls

10th day of September

rA-3 (2176)

,  L976



STATE OF NEW YORK
STATE TAX qOMMISSION

In the Matter of the Pet i t lon

o f

SOL HILLER
For a Redeterninat ion of a Def lc iency or
a Revtsion of a Determinatlon or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art icle$f 23 of the
Tax Law r for the Year (s) rrt(Fu{rt{.tt
L964 throuqh 1973.

State of New York
County of Albany

Catherine Steele , belng duly aworn, depoeee and says that

she ie an empl.oyee of the Departnent of TaxaElon and Finance, over 18 yeare of

age, and that on the 10th day of September , L9 76t she served the wlthin

Notice of Decisi-on by (cert l f led) mail upon'Jules M. Fie1ds, Esq-

(representative of) the petltLoner in the wlthln proceedingt

by enclosing a true copy thereof in e securel-y sealed postpald wrapper addreseed

as fo l - lows:  Ju les  M.  F ie lds ,  Esg.
Northcourt Building
white Plains, New York 10601

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post offlce or official depository) under the exclugive care and cuetody of

the United States Postal  Servtce wlthln the State of New York.

That deponent further says that the said addreaoee ie the (representative

of the) petittoner hereln and that the addrese Bet forth on eald wrapper tg the

last knorvn address of the (representative of the) petttloner.

Sworn to before me thls

10th day of September ,  Ig 76

rA-3 (2176)



sTATd
DEPARTMENT OF

OT NEW YORK

TAHTION AND FINANCE

STATE TAX COMMISSION

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

3$*e foa lt?6

[t.. 8of ri$.G
3!l tvanr I
foof,llnr 'lt fd trlft0 :

Eff F. llllct

Please take notice of the Dnntil
of the State Tax Conrnission enclosed here$tith.

Please take further notice that pursuant to
Sectior*) lfi of the Tax Law' anY
proieeding in court to reviest an adverse deci-
sion rmrst be comrnenced within { n{U
from the date of this not ice.

Inquiries concernLng the computation of tax
due or refund allowed in accordance r'7ith this
decision or concerning any other rnatter relative

rsigned. They
f

4 /
l y .

fihrr
Enc.

cc: Pet l . t lonerts Rep

ft*
oftl,tr

Taxtng Bureaurs Representat ive:

ADDRESS YOUR REPLY  TO

rELEPHoNE: sralll:UlO-

r

hereto rnay be addressed to the
will be referred to the proper

a t i ve :

rA -1 .12  (L176)



STATE OF NEW YONK

STATE TAX COMMISSION

In the Matter of the Petltl0n

of

SOL HILTER

for Redeternlnatlon of a Deflclency
or for Refund of Unincorporated Buslness
Tax rurder Article 23 of the Tax Iau
for the Years L964 through L973.

DECISION

Petlt loner, SoI Hl1ler, of 62t Avenue K, Brookl;m,

New York, I123O, flled a petltlon under Sectlon 689 of tne

Tax Iaw for redetermtnatlon of deflclencles ln unlncorporated

business tax nnder Artlcle 23 of the Tax Iaw for the yearg

L964 through L973. (Fl,Ie No. oo534)

The deflciency for 1!6ll through L966 was asserted by a

notlce trssued JuIy 28, 1969, and ls ln the anount of $3rL58.72'

plus lnterest or $637,62 and a penalty of $764.Jf for a total

of $41560.7L, A separate deflclency was asserted for the

years L967 through L973 by a notLce lssued February 24, L975'

and ls ln the amount of $13 r3L5.38, plus lnterest of $2 r@5.53

for a total  or  $f5r94o.9l .

A hearlng wes duly held on November 2L, L975, at IO:OO A.ld.

at the offices of the State Tax Connleslon, Two Torld Trade

Center, New York, New York, before Nlge1 G, tlrlghtr Hearlng

Offlcer. The petlt loner appeared by Jules M. Fleldsr Esq.



(2)

The Incoue Tax Bureau appeared by Peter Crotty, Esq.,

(Alexander Weiss, Esq. of Counsel).

The reeord of said hearlng has been duly exarnlned and

considered.

ISSI.'E

Whether or not petltloner, a salesnan, ls subJect to

unlncorporated buslness taxeslsthe lssue ln thls case.

FIDIDINGS OF FACT

I, Petltloner ls a nanufacturers representatlve for

Pat Fashions Industries, Inc., of 1370 Broadway, New York,

New York, and lts three subsldlarles, Pat Fashlons I[c. e

Fattl Sportswear Inc., and Starllght Tradlng, Inc. These

three companles nanufacture or sell blouses" pants and pant-

sults, and knltted pants, respectlvely.

2. In 1961+, 1955 and 1965, petltloner also recelved

conmlssions fron Chlc Togs, Fashlone, Inc., a manufacturer

of sklrts and pants, and from Sports Queens Fashlons, Inc.

These amounted to between $61000.OO and $25"oOO.Oo a year.

3. Petit loner worked for three subsldiarles of Pat

Industrles under wrltten agreements. An agreenent dated

July 1, L963, provlded that petltloner could carr? other

lines. Thls uas referred to as an rremploSment agreenenttr.

The agreenent ls not, however, ln evldence. A later agree-

ment dated July r" L956, provided that petltloner nust work
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exclusivety for Pat Industrles. Petit loner recelved a

guaranteed draw agatnst hls connlsslon incone which ilas

itself guaranteed at $57 'OOO.OO for the flrst year' For

the second year, petltloner would have the right to sell

other produets lf hls commlsslon lncome dld not exceed

$42'OOO.OO and trts status would be governed by the L963

agreement. PetltLoner was nade a member of the eompany

proflt sharlng plan. The contract provided that lf petl-

tioner was unable to perform hls dutles for slx nonthr then

the conpany could termlnate the agreement.

4, PetLtloner covered a territory of the states of

Vlrglnla, North Carollna, South Caro}lna, Georgla, and

FlorLda. He traveled about 40 weeke every year. In each

clty lt is his generat procedure to take space ln a trade

bulldlng or hotel and to shon hls goods there to buyers to

whon he has sent announcements.

5. Petittoner lncurred e:cpenses ln hls work anountlng

to about one-third of hls conmlsslons. He was not relnbursed.

These expenses lneluded eubstantlal anounts for auto leaslngt

or travel, the cost of trade shows and models. For LgG5, the

expenses lncluded connlsslons of $3rOO0.O0.

6. In 196l+ and 1965 there was no wlthholdlng of taxes on

soclal securlty from petltlonerts conpensatlon. Beglnnlng

July 1, L966, both taxes and eoclal securlty have been nlthheld.
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7. Petltloner Has advlsed by an accountant ln the

preparatlon of hls tax returns.

CONCIT'SIONS OF ITW

A. That since July 1, 1966, petltloner has been an

employee and ls not subJect to Unlncorporated Buelness Tax

but prlor to that date the petltlonerfs prlnclpals dld not

have the }egal rlght to control hls aetlvttles fllth the reeult

that petltloner was an lndependent eontractor and ls subJect

to tax.

B. That the penaltles are ralved.

C. That because of the above reasona, the deflclency

for L967 througtr L973 1g erroneous and ls eancelled and tbe

deflcLency for L964 through L966 (tncludtng $rOf.25 far per-

sonal lneome tax ln L965) 1" redeternined to be $Zr9t6.9t

plus such tnterest as nay be laufully due.

ALBAIIy, NEXr YORK
September 10, l-976

SOMMISSIONER


