
STATE OF NEI{ YORK
STATE TN( COUMISSION

In the Matter of the Pet l t lon

o f
E. EDIfARD HffiII{AN ANd.

CAROL S. IIMMAN

For a Redetermtnatlon of a Deficlency or
a Refund of Unincol3po,rated Business
Taxes under Art icle (x) 23 of the
Tax  Law fo r  t he  Year (s )  1968 ,  1969 ,
1970 and  1  971 .

State of New York
County of Albany

Donna Scranton ,  being duly sworn, deposes and says that

she ls an employee of the Depa.rtment of Taxation and Finance, over 18 years of

age, and that on the 13th day of May , L916, she served the wlthln

Notice of Decision (cor*Eteod,rc!frm) by (certifled) mail upon E. Edwand and

Carol S. Henman k*nCreeeg|p$d1lxgf} the petttloner in the withln

proceedlng, bJr enclosing a true copy thereof ln a securely sealed postpald

nrapper addressed as follows: Mr. and. Mns. E. Ed.ward. Herman
100 Wo;rth Avenue
Palm Beach, Flo:nid.a

and by deposltlng same encloged ln a poetpald properly addreeged wrapper Ln a

(post offlce or officia.l deposltory) under the exclusive care and custody of

the Uni.ted States Post Off ice Department within the State of New York.

That deponent further says tha.t the said addressee is the GcnoglnlrhaGilrr

q:D petitioner hereln and tha.t the address set forth on sald lrapPer ls the le.st

known addrese of the funnreetn**q&mx91ft*h11) petltLoner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn

1 3th

before

t

nE thls

May

to

da.y

AD-1 .30  (L |74 )



.STATB 
OF NE$T YORK

STATE TN( COI,TI{ISSION

In the Matter of the Petltlon

o f
E- EDhN$"RD HEITIVIAN ANd :

CAROT S. HER}4AN
:

For a Redeterml-nat lon of a Def lc lency or
a Refund of Unincorporated Business;
Taxes under Article (S) 23 of the
T a x  L a w  f o r  t h e  v " " t ( " )  1 9 6 8 ,  1 9 6 9 ,  .
1970 and. 1 971 .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTITIED) MAIL

State of New York
County of Albany

Donna Sc:ranton ,  being duly sworn, deposee and 6ays that

she is an employee of the Department of Taxation and Ftnance, over 18 years of

age, and that on the 13t irr  day of May ,  Lg76, she served the wlthln

Norice of Decision Cot:(ffiril81ffit@ by (certlfled) mail upon Saul S.

Davi.s,  Esq. (representat ive of)  the pet i t ioner in the withtn

proceeding, bY encloslng a true copy thereof in a securely sealed postpald

!'rapper addressed as follows: 
B3$1"t; 3i;i:; H:$;.

l'*'"ffi:'$:* York
and by deposlttng same enclosed ln a postpeid properl.y addreeeed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the Unlted Statee Post Off ice Department within the State of New York.

That deponent further says tha.t the said addressee is the (repreeentatlve

of) petltLoner hereln and that the address set forth on satd errappcr le the laet

known addrese of the (repreeentattve of the) petftioner.

Sworn to before me thls

13th d of May

AD-1 .30  (L174)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9, ROOM TO7
STATE CATVIPUS

ALBANY, N.Y.12?Z'

A R E A  C O O E  5 1 8

STAt€  TAX COMMrSSrOt l

H E ^ e I I I G  U N I T ,

P A U L  G R E E N B E R G

SECRETARY TO
coMM I  ss t  oN

AODRESS YOUR REPLY TO

M R .  W R I G H T

M R .  C O B U R N

M R . . L E I S N E R

(518) 457-3850

Please take notice of the ffiltl0f
of the State Tax Commission enclosed hereurith.

Please take further notice that pursuant to
Section (t* Tee of the Tax Law, any
proceeding in court to review 3n adverse deci-
lion must be eommenced within b mtlbf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aicordance with this
decision or eoneerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep ly .

yours,

0omtr

lf,lDt Albany,
ttt t t,

ltr. end l&1. t. tfirrrC trr*un
| 00 Uoftb lvmur
Prb tcrcb, Ilorl{e

$aat tb. rn0 t0rr. lrmr

Enc .

ec :  Pe t i t i one r ' s
Law Bureau

Representat ive

New York
r 9?6

lAI
HEARING OFFICER

rA -1 .12  (L2 /75 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

E. EDVfARD HERI"IAN and
CA,ROL S. HERMAN

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the  Years  L968 ,  L969 ,  L97O and  L97L .

DECISION

Petit ioners, E. Edward Herman and Carol S. Herman, 100 Worth

Avenue, Palm Beach, Florida, have f i led a petit ion for redetermina-

t ion of deficiency or for refund of unincorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years L968,  1969,  I97O and

L97L.  (F i le  No.  1-84380889.  )  A formal  hear ing was held before

PauI B. Coburn, Hearing off icer, at the off ices of the State Tax

Conunission, T\ro World Trade Center, New York, New York, on

October  22,  L975,  &t  2245 p.m.  Pet i t ioner  appeared by Davis  &

Davis ,  Esqs. ,  (Saul  S.  Davis ,  Esg.  o f  counsel ) .  Tt re Income Tax

Bureau appeared by Peter  Crot ty ,  Jr . ,  Ese. ,  (James Scot t ,  Esq.  o f

counsel )  .

ISSUES

r .

f inancia l

and  197 I

Did pet i t ioner ,  E.  Edward Hermanrs act iv i t ies as a

advisor  and consul tant  dur ing the years 1968,  L969,  l97O

const i tu te the pract ice of  a  profess ion?
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I I .  I f  pe t i t i one r ,  E .  Edward

unincorporated business during the

what port ion of the income derived

New York State?

Herman, was carrying on an

yea rs  1968 ,  L969 ,  L97O and  1971 ,

therefrom should be al located to

III .  Did. petit ioner, E. Edward Herman, have reasonable cause

for fai l ing to f i le New York State unincorporated business tax re-

tu rns  fo r  t he  yea rs  1968 ,  L969 ,  L97O and  l 97 I?

FINDINGS OF FACT

I. Petit ioner, E. Edward Herman, and his wife, f i led New York

State income tax res id.ent  re turns for  the years 1968,  L969,  Lg ' lO

and 1971.  He l is ted h is  occupat ion as that  o f  a  sa les representa-

t ive on said returns. He did not f i le New York State unincorporated

business tax returns for  sa id years.

2. On November 26, L973, the Income Tax Bureau issued a

statement of Audit Ctranges against petit ioner, E. Edward Herman,

and his wife, imposing unincorporated business tax in the sum of

$5,963.70 upon h is  act iv i t ies as a sa les representat ive dur ing the

years 1968,  L969,  L97O and L97L.  I t  a lso imposed penal t ies pursuant

to former sect ion 685(a)  of  the Tax Law and sect ions 685(a)  ( l )  and

685(a )  (2 )  o f  t he  Tax  Law in  the  to ta l  sum o f  92 ,LO4 .34 .  rn

accordance with the aforesaid Statement of Audit Ctranges, i t  issued

a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  99 ,204 .65 .
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3. I t  was stipulated at the formal hearing that petit ioner,

carol s. Herman, was not engaged in an unincorporated business

dur ing  the  yea rs  1968 ,  L969 ,  L97O and  1971 .

4. Petit ioner, E. Edward Herman, studied f inance at the

Wharton School of Business. He studied l iberal arts for one and

one-half years at the University of Paris. He has never received

any formal col lege degrees. He has been a management and f inancial

consultant and an international trouble shooter for various busi-

ness enterprises from 1946 unti l  the present t ime.

5 .  Dur ing  the  yea rs  1968 ,  1969 ,  L97O and  1971 ,  pe t i t i one r ,

E. Edward Hermanrs income as a f inancial advisor and consultant

was derived solely from personal services rendered. Capital was

not a material income producing factor.

6 .  lur ing the years 1968,  L969,  L97O and 1971 pet , i t ioner ,

E. Edward Herman, was a f inancial advisor and consultant to foreign

firms conducting business in Latin America. The nature of peti-

t ionerrs work required that he travel to London, where a number of

his principals had off ices and to Latin America, which was the site

of the construction projects and the off ices of some of his cl ients.

At both places petit ioner was given an off ice in which to work by

his cl ients. petit ioner, E. Edward Herman, spent approximately

four months of each of the years in issue out of New York State.

He used his home as an off ice when he was in New york.
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CONCLUSIONS OF IAW

A. fhat the activit ies of petit ioner, E. Edward Herman, as

a f inanciar  adv isor  and consul tant  dur ing the years 1968,  L969,

L97O and 1971, although requir ing special knowledge and experience,

did not constitute the practice of a profession exempt from the

imposit ion of the unincorporated business tax in accordance with

the meaning and intent of section 703 (c) of the Tax l,aw.

B. lFhat petit ioner, E. Edward Herman, d.id not have a regular

place of business outside of New York State during the years 1968,

L969,  L97O and 1971 and,  therefore,  a l l  o f  h is  bus iness income

derived from his activit ies as a f inancial advisor and consultant,

including the income derived from his out-of-state activit ies, was

properly al located to New York State in accordance with the meaning

and in tent  o f  sect ion 7O7 (a)  o f  the Tax Law.

C. That petit ioner, E. Edward Herman, had reasonable cause

for fai l ing to f i le New York State unincorporated business tax

returns for  the years 1969,  L969,  L97O and 1971,  and therefore,

the penal t ies assessed pursuant  to  former sect ion 685 (a)  and

sec t i ons  685 (a )  (1 )  and  685 (a )  ( z )  o f  t he  Tax  Law a re  wa ived .

D. That the petit ion of E. Edward Herman and Carol S.

Herman is granted to ttre extent of cancerl ing the Notice of

Def ic iency issued Novernber  26,  L973,  Ers against  pet i t ioner ,  caro l

s. Herman; and of cancell ing the penalt ies imposed pursuant to
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f o rmer  sec t i on  685  (a )  and  sec t i ons  685  (a )  (1 )  and  685  (a )  (2 )  o f

the Tax Law for  the years 1968,  L969,  L97o and 1971,  € lS against

petit ioner, E. Edward Herman; that the Income Tax Bureau is hereby

directed to accordingly modify the Notice of Deficiency issued

November 26, L973; and that, except as so granted, the petit ion

is in al l  other respects denied.

DATED: Albany, New_York
Inay  1 j ,  1976

COMIVIISSIONER


