
STATE OT NEST YORK
STATE TN( COM!,IISSION

In the Matter of the Petttlon

o f

CHARLES HARBUTE :

:
For a Redetermlnatlon of a Deficiency or
a Refund of Unincol3porated Busj.ness:
Taxes under Art tc le 6) 23 of the
Tax Law fo r  the  Year (s )  1965 & 1967.  z

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Donna Scnanton , betng duLy sworn, deposes and 8ay8 that

she is an employee of the Department of Taxation and Finance, over 18 yeare of

age, and that on the 1 7th day of May ,  L976,  she served the wl th ln

Notice of Decision (orxMrxMfs) by (certifled) mail upon Charles

Hanbutt (Wrrrmtrecn*) the petltloner in the wlthln

proceedlng, bI encloslng a true copy thereof in a gecurely sealed poetPatd

nrapper addressed ae foLlows: M?. Cha:nles Hafbutt
190 Wannen Street
Bnooklyn, New York

and by deposttlng same enclosed ln a postpatd properly addressed wrapper ln a

(post offtce or off lctal depository) under the exclusive care and custody of

the Untted Statee Poet Offlce Department wlthln the State of New York.

That deponent further eays that the said a.ddresaee ls the :(feOmitffibhnr

:arf) petlttoner hereln and that the address 8et forth on sald ltrapper ie the laet

known addrese of the (fg6etgt€3*131*fxktCi petlttoner.

Sworn to before me thla

17tn of May

AD-1.30 (L174'



STATE OF NEIil YORK
STATE trur colotssroN

In the Matter of the Pet l t lon

o f

CIIARIJES HARBUTT :

:
For a Redetermtnat lon of a Def ic iency or
a Refund of Uninco:rpo:rated. Business:
Taxes under Art icle (I) 23 of the
Tax Law for the Year(s) 1965 and' :
1967.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

DOnna SCfantOn , being duly sworn, deposes and says that

she ls an employee of the Department of Taxation and Finance, over 18 yeare of

age, and that on the 17th day of May ,  Lg76, she eerved the wlthln

Notice of Decision (lrx:illutrludxxffim) by (certifled) mail upon Harvey

Ho:nowitz,  Esq. (representat lve of)  the pet l t ioner in the wlthln

proceedlng, bI encloslng a true copy Ehereof in a eecurely eealed poetpald

wrapper addressed as foLlows: Ha:nvey Horowitzr Esq.

iEtt"ffFh f?::;30""u' 
Errenoff & Plesent

New York, New York 1 001 7
and by depoalttng s{rme enclosed ln a.postpald properl.y addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off lce Department withln the State of New York.

That deponent further saye that the sa.id addreasee ls the (repreeenta.tlve

of) petltioner hereln and that the address Bet forth on sald ltraPPer ls the last

known addreee of the (repreeentatlve of the) petltloner.

Sworn

17tn

to before me thls

of MaY

AD-1 .30  (L |74 \



STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS'BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

DIEIDI flbnrrtr f,,lq
Hrtr t?, t9?6

A D O R E S S  Y O U R  R E P L Y  T O

TELEPflOilE: .',,,I$:JIfO_

lNF. 0,brrlu trffi$t
t 9O iJunrn 8Lr;.t
F.oohfttr f,or ?otL

Dcrl t|;. ilrthttr

Please take not ice of the
of the State Tax Corrnission

xBlrror
enclosed hererwith.

Please take further notice that Pursuant to

Section(I) 72e of the Tax Law, anY

proceeding in court to revielv ran adve^rse deci-

sion must U" .o*nurrced withi" h fmthl

from the date of this not ice.

Inquiries concerntng the computation of tax
due or refund allowed in accordance with this

decision or concerning
hereto rnay be addressed
will be referred to the

f 8 t

GSm
tjll

Enc. Eilil stllrf,
at ive :Pet i t ioner 's ReP

Taxing Bureau's Representat ive:

r [ - r . r2  ( r /7  6)



STATE OF NEW YORK

STATE TA)C COMMISSION

In the Matter of the Petit ion :

o f

CHARLES HARBUTT :
DECISION

for Red.etermination of a DeficiencY :
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law :
for  the Years 1965 and 1967.

Petit ioner, Charles Harbutt,,  residing at 190 Warren Street,

Brookl1m, New York, has f i led. a petit , ion for a redetermination of

d.eficiency or for refund of unincorporated business taxes under

Article 23 of the Tax Law for the years 1965 and 1967.

(r ' i te No. 74948289., A formal hearing was held before L. Robert

Leisner, Hearing Off i-cer, at the off ices of the State Tax Commission,

2 World Trade Center, New York, New York, on December L2, 1973, and

December l6, L974. Petit ioner appeared by Squadron, Garterrberg,

Ellenoff & Plesent, (Harvey Horowitz, Esg. of counsel). l t te Income

Tax Bureau appeared, by Saul Heckelman, Esq., (Solomon Sies, Esq. and

James Scot t ,  Esq.  o f  counset) .

ISSUES

I. Was the income of the petit ioner, Charles Harbutt, received,

as a photographer-journalist, subject to the unincorporated business

tax for  the years 1965 and 1967.
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II.  Did petit ioner, Charles Harbutt, have reasonable cause

fai l ing to f i le t, imely unincorporated business tax returns for

years 1965 and 1967.

FI.NDINGS OF FACT

1. Petit ioner, Charles Harbutt, t imely fi led New York State

income tax returns for tkre years 1965 and 1967. He did not f i le

New York State unincorporated business tax returns for said years.

2. On Apri l  11, L969, the Income Tax Bureau issued a Statement

of Audit Changes against the petit ioner, Charles Harbutt, imposing

unincorporated business taxes for the years L965 and 1957 on the

grounds that his activit ies constitutdthe carrying on of an unin-

corporated business. AccordingLy, the Income Tax Bureau issued a

Not ice of  Def ic iency for  1965 and 1967 in  the sum of '$L,228.47.

3.  Pet i t ioner ,  Char les Harbut t ,  was awarded a Bachelor 's

Degree in journalism in 1956 from Marquette University. He was

editor of the Jubilee Maqazine from 1956 to 1959 and also editor

and. chief photographer for the City of New York Planning Commission

from 1968 through L97O. From 1968 through L97L he was also an

instructor of photography in such institutions as Cooper Union and

Pratt and at workshops in Aspen, Colorado; Mil lerton, New York;

Boston, Massachusetts and Camden, Maine. His awards included a

By-Line Award conferred in L966 by the alumni of Marquette UniversiLy

in recogni t ion of  d is t inguished serv ice as a journal is t ,  a  Hear t
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Association Award for outstanding medical coverage and, a CAPS Award

for photography. He was the only photographer to be commissioned

by the American Revolutionary Bicentennial Commission to describe

the United States in photographs for the Bicentennial.

4. Petit ioner, Charles Harbutt, during ttre years in question

1965 and 1967, described his activit ies as a photographer-journalist.

I le covered over f i f ty-one different assignments. His photographs

appeared in many magazines such as Accent on L€1-sure., $ggg!@|Neg.,

Post Time and Parade. An article on adult ed.ucation apPeared. in

Life Books. In addit ion he worked on independent projects with the hope

that they would be published and distributed. This was done by an

organization known as Magnum to which he belonged with twenty other

internationally known photographers. This international cooperative of

photographers with offices in New York and Paris provided its members

with a business service of bi l l ing customers, dD off ice to work in

and photography dark rooms. It attempted to sell materials which the

photographers developed as their own independent projects. At times

assignments come through said organization. On some_ assignments he

prepared texts with the photographs. Orr other assignments he initiated.

and researched the subject in order to prepare and edit ttre photographs.

5. lilLre income tax returns for the years 1965 and 1967 were

prepared by Gerard S. Abraham, a cert i f ied public accountant, who

advised petit ioner, Charles Harbutt, olr tax matters.
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CONCLUSIONS OF LAW

A" That the activit ies of petit ioner, Charles Harbutt, 6s a

photographer-journalist during the years 1965 and 1967, although

requir ing special knowledge and experience, did not constitute the

practice of a profession exempt from the imposition of the unincor-

porated business tax in accordance with the meaning and intent of

section 703 (c) of the Tax Law.

B. That the aforesaid activit ies of the petit ioner, Charles

Harbutt, during the years 1965 and 1967 constituted the carrying

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance wittr t

the meaning and intent of section 703 of the Tax Law.

e. That petit ioner, Charles Harbutt, had reasonable cause for

not f i l ing New York State unincorporated business tax returns fot

the years 1965 and L967 and therefore, the penalty assessed pursuant

to section 685 (a) of the Tax Law is waived.

D. Ttrat the petition of Charles Harbutt is granted to the

extent of cancell ing ttre penalty imposed pursuant to section 685 (a)

of the Tax Law for the years 1965 and 1967; that the Income Tax

Bureau is hereby directed to accordingly modify the Notice of
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Def ic iency issued Apr i l  11,  L969i  and. ,

the petit ion is in al l  other respects

DATED: A1bany, New York
May  1  J ,  1976

that except as so granted,

denied.

STATE TAX COMMISSION

COMMISSIONER


