
STATE OF NEW YORK
STATE TN( COMMISSION

I

In the Matter of the Pet l t ion

o f

EUGENE S. GREENE
For a Redetermtnat ion of a Deftclency or
a Revlslon of a Determlnatton or a Refund
of Unincorporated Business
Taxee under Artlcle(x) 23 of the
Tax Law for the Year(s) nx>Acr*cd<(o)
1968 and 1969-

St,ate of New York
County of Albany

Bruce Batchel0r , belng duly eworn, depoeee and Bays that

5he is an employee of the Department of Taxation and Flnance, over 18 yeare of

age, and that on the2lst day of December , Lg76, the senred the wlthin

Notice of Decision by (certifled) mall upon Eugrene S. Greene

Qspeeenxaodxz>od) the petltioner ln the wlthln proceedlng,

by encLoslng a true copy thereof ln a securely eealed poetpald wrapper addreEeed

as fol lows: Mr. Eugene S. Greene
21 Stuyvesant Oval
New York, New york L0009

and by depositlng same enclosed in a postpaid properly addressed wrapper tn a

(post office or officlal deposltory) under the excluglve care and custody of

the united states Postal  senrice withtn the state of New york.

That deponent further eays that the eald addresaee ls the ( cgrrrru*ftre

:sefilG) Petitloner hereln and that the addreso set forth on sald lrrapper te the

last known addrese of the :(repoexmobtxor>oe<tat petltloner.

Sworn to before me thls

21st day of December ,  Lg 76

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
'  S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

t)|c.s.r ll, 19?6

ADDRESS YOUR REPLY  TO

rEL EPHoN E: tr,, l l!,?=1,!SO-

r 'tll. luf,ana: 8. Ortcar
21 stnilrvrfrnt Ottrl
rfir*'rofiir thr rsl l000t

Dcts tlf. otrmrr

Please take notlce of the DrcISlOf
;of rEhe State Tax Cormnission enclosed herewith.

Please take further notice that Pursubnt to
Sect ion( I ) '  7 r ,
proceeding in court to reviert an adverse deci-
sion must be corunenced within { mt$n
from the 

1i ."  
of  

. thi l .not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision 'or :concerning any other matter relatLve
hereto nay be addressed to the undersigned. They
wil.l be referred to the proper party for reply.

JgFy tnrly yours'

1,,*4/C^-<
?rllt ,tr." Duogh
8ulnwtrca o! ErrltEnc.

c c :
F.rrlsr|

Taxing Bureauts Representat ive:

rA-1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

EUGS]E S. GREM{E

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for  the Years 1968 and L969.

DECISION

Petit ioner, Eugene S. Greene, residing at 21 Stuyvesant Oval,

New York, New York 10009, has f i led a petit ion for redetermination

of a deficiency or for refund of unincorporated business tax under

Article 23 of the Tax l,aw for the years 1968 and 1969 (Fi le No. 0-

s86ss43s) .

A smalI claims hearing was held before Joseph A. It i lack, Small

Cla ims Hear ing Of f icer ,  on Juty  L7,  1976 aE 2:45 p.m.  at  the of f ices

of the State Tax Commission, T\,vo World Trade Center, New York, New

York. Ttre petitioner appeared pro se. ttre Income Tax Bureau appeared

by Peter Crotty, Esq. (Frank Levitt ,  Esq. of counsel).

ISSUE

I{trether petit ioner, Eugene S. Greene's, business activit ies during

the years 1968 and L969 constitute the carrying on of an unincorporated

business subject to unincorporated business tax pursuant to section 7O3

of the Tax Law.

FINDINGS OF FACT

1. Petit ioner, Eugene S. Greene, and his wife f i led New York State

income tax returns for the years 1968 and L969. Petit ioner did not f i le

New York State unincorporated income tax returns for said years.
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2. On November 24, 1965, the Income Tax Bureau issued a Statement

of Audit Ctranges against petit ioner, Eugene S. Greene, imposing unin-

corporated business tax upon the commissions received by him for his

activit ies as a mutual fund, salesman during the years 1968 and L969.

In accordance with the aforesaid Statement of Audit Ctranges, it issued

a Not ice of  Def ic iency against  h im in  the sum of  $795.15.

3. During the years 1968 and 1969, petit ioner, Eugene S. Greene,

was a mutual fund salesman engaged by Boro-Hall Investors Growth, Inc.,

Investors Growth Corporation and Jaffe Mutual Fund Agency, Inc. All

three principals concurrently occupy the same off ice located at 90

ilohn Street, New York, New York, and each is controlled by Shim Ben-

Lev, president of each f irm.

4. Petit ioner, Eugene S. Greene, worked at the aforesaid off ice

f rom 9 :00  a .m.  to  5 :00  p .m. ,  f i ve  days  a  week ,  w i th  the  excep t i on  o f

those days he was engaged in sel l ing or assist ing other salesmen. He

was considered the off ice manager by Shim Ben-Lev and his duties in-

cluded training new salesmen, assist ing established salesmen for the

purpose of increasing sales, and sell ing mutual funds. His principals

provided a desk and secretarial help at the aforesaid off ice located

at 90 John Street, New York, New York. He received al l  sales leads

acquired by his principals, a privi lege denied to the other salesmen

engaged by his principals.

5. Petit ioner, Eugene S. Greene, control led his work schedule

to the extent that i t  did not interfere with his responsibi l i t ies as

office manager. He lras required to notify Sfiim Ben-Lev of pending
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vacations and other absences; although he was not e>q>ressly required

to obtain advance approval.

6. Petit ioner, Eugene S. Greene, received compensation on a

commission basisi no income or social security taxes were withheld

from the commission income he received.

7. Petit ioner, Eugene S. Greene, r^ras not reimbursed for e:q>enses

he incurred in the performance of his sel l ing activit ies.

coNclusroNs oF L4E

A. Ttrat, although petitioner, Eugene S. Greene, $ras not reim-

bursed for his sel l ing expenses and no income or social security taxes

were withheld from his compensation, his three principals, acting

jointly through SLrim Ben-Lev, president of each firm, exercised suffi-

cient direction and control to establish an employer-employee relation-

ship.

B. That petit ioner, Eugene S. Greene's, activit ies as a mutual-

fund salesman did not constitute the carrying on of an unincorporated

business pursuant to section 703 of the Tax Iaw during the years 1968

and  1969 .

C. That the pet, i t ion of Eugene S.

DATED: Albany, New York

December 2L,  L976

Greene is sustained.

'il^"m" li"
COMMISSIONER

STATE TAX COMMISSION


