
STATE OF NEI{ YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

JAMES t. GMTIMOL
For a Redeterminat ion of a Def ic ienc5i or
a Revl-sion of a Determination or a Refund
of Unincorporated Business
Taxes under Art lcle(g) 23 of the
Tax Law,for rhe year(s) sx*cx$(BlL967 ,
1968 ,  1969  and  1970 .

State of New York
County of Albany

carmen Mottolese , being dul.y sworn, deposee and says that

she ls an enployee of the Department of Taxatton and Finance, over 18 years of

age, and that on the 24th day ofgsptember , L976, she eetived the wlthln

Notice of  Decis ion by (certlfled) mall upon James L.

Grathwol (Xffi the petttLoner ln the wlthin proceedlng,

by enclosing a true copy thereof Ln a securely sealed postpald wrapper addresoed

as folLolrs: Mr. James L. Grathwol
470 West End Avenue
New york, New york L0024

and by depoelting same enclosed in a postpald properly addressed wrapper in a

(post off ice or off icial depository) under the exclugLve care and custody of

the united states Postal servl-ce wtthln the state of New york.

That deponent furrher says thar rhe said addreaaee ie the (*m#g

xDfxgh4 petltLoner herein and that the address 8et forth on eaid wrapper is the

last know! address of rhe *reggf;gg$sfixx*fbci perlrloner.

ATFIDAVIT OF MAILING

Sworn to

24th aa

before me thls

of September

rA-3 (2176>



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS AUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

grptedcr 24, 1976

ADORESS YOUR REPLY  TO

rELEpHoilE: rrr.r 457-t850

r Ur. Jmrl L. Grettrrcl
470 Trat Bnd Avunue
tfrw Yorh, l{rrr Iorh, 10024

Deer Mr, Gtrttmol r
Please take notice of the BCISIOS
of the State Tax Conunission enclosed herewith.

Please take further notice that pursuant to
SectionfiS 722 of the Tax Law, anY
proceeding in court to reviehr an adverse deci-
sion must be cormnenced withln 4 mnthO
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allolved in accordance with this
decision or 'concerning any other matter relat ive
heret,o may be addressed to the undersigned. They
will be referred to the proper party for reply.

-4Yety tnrly Youre,

1r@^e/ ltr-4
trrenkvJ. hrccia
Strprnilror of 8ua11
Clrlu Heer{'ngr

Enc.

c c :

Taxlng Bureaut s Representative:

rA-1 ,12  (L176)
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STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JA},IES L. GRATHWOL

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law for
the  Years  1967,  1968,  L969 and 1970.

DECISION

Petit ioner, James L. Grathwol, 470 West End Avenue, New York,

New York, L0024, has fi led a petit ion for redetermination of , 
, ,.

de f i c iencyor fo r re fundo fun incorpora tedbus iness taxesru rder

Article 23 of the Tax Law for the years 1967, Lg68, 1969 and L970. i

(Fi le Nos. 9-346603L6 and 0-64L70747)

A small claims hearing was held before Joseph Chyrywaty,

Hearing Officer, 4t the offices of the State Tax Coumission, t l16

Wor1dTradeCente r ,NewYork ,NewYork ,ODYIay25 , !g75 ,a t ] .0 :45A.M.

Petit ioner appeared pro se. The Income Tax Bureau apPeared by

Pete r  Cro t t y ,  J r . ,  Esq . ,  (F rank  Lev i t t , .  Esg .  ,  o f  counse l ) .

ISSUE

Did Petit ioner, James L. Grathwol's activit ies as a eupLoynent

p1 .acementmanagerdur ing theyears l967 ,1968 ,Lg6gand1970
-;

constitute the carrying on of an unincorporated business?

FINDING OF FACT

l-. Petit ioner, James L. Grathwol, f i led New York State

income tax re"sident returns for the years Lg67, 1.958 , Lg6g and 1970. i
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listed his occupation as "Pl-acement Manager" on said returns.

did not fi le New York State unincorporated business tax returns

said years.

2- The Income Tax Bureau issued two statement of audit changes

against petit ioner, James L. Grathwol. The first Statement of Audit

changes was issued on April L4, r97L, for the years L961, L968 and

1969 and the second was issued on November 9, Lg73, for the year Lg7O.

These statements imposed unincorporated business taxes ln the st1tn

of $2,811.74 upon the income received by the pet i t ioner f rom his

activit ies as Employment Placement Manager. It also inposed e penalty

pursuant to section 685 (A) of the Tax Law in the srrm of $850.82 for

failure to fi le unincorporated business tax returns for said years.

In accordance with the aforesaid Statement of Audit Changes,

the Income Tax Bureau issued notice of deficiencies in the amount of

$3  ,964 .49  .

3. Petit ioner, James L. Grathwol, r:," employed exclusivel-y

.''. by career Builders Agency, 8o Hmployment agency as a pl-acement

manager during L967, t968, 1969 and L970. He maintains no written

agreement with his employer, but he is not allowed to solicit cl ients

for his own account nor for other employment agencies.

He is conpensated strictly on a corrmission basis. His euployer

did not withhold any payroll taxes from cournissions paid to him.

4. Petit ioner, James L. Grathwol, l isted his income and e:rpenses

on Schedule C of his Federal income tax returns for 1968 and 1969. *-

He fi led Schedule C-3,'a computation of social security seLf-eurplo5rment

tax  fo r  1968.

He

He

for

5. Petit ioner, James L. GrathwoL is not l icensed as an emplo]rynent'
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agency in New York State and is therefore not permitted by law to act

for his own account.

6. The petit ioner, James L. GrathwoL, is provided with an offlce

by his employer. He is restricted, by his employer, the type of

c l ientele he may sol ic i t .

CONCLUSIONS OF I.AW

A. That the income received by petitioner, James L. Grathvol,

from his activit ies as a placement manager during the years L967, 1998,

L969 and 1970, constitutes compensation as an employee exenpt from the

imposition of the r.mincorporated business tax in accordance with the

meaning and intent of section 703(8) of the Tax Law.

B. Ihat the petition of James L. Grathwol is granted and the

not ice of  def ic iencies issued on February 25, L974 and May 20,L974

are cancel led.

DATED: Albany, New York
September 24, L976

STATE TAX CQMMISSION

Ir/
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dTM:tSSIONER
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