
STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

HOWARD GOLDBERG
For a Redetermlnat ion of a Def ic iency or
a RevtsLon of a Determtnatton or a Refund
of Unincorporated Business
Taxes under Art icle$| 23 of the
Tax Lawrfor the Year(s):s$ahafn*fu}
1968  and  1969 .

State of New York
County of Albany

Catherine Steele

she is an dmployee of

age, and that on ttre

Not ice of  Decis ion

(eryEelren:rufirordg)

a true copy thereof tn a

AFFIDAVIT OF MAILING

by (certlfled) malL upon lloward Goldberg

the petltloner ln the wlthln proceeding,

eecurely eeaLed postpald wrapper addreseed

, bel.ng duly eworn, deposes and says that

the Department of Taxatlon and Finance, over 18 yeare of

2Sthday of September , Lgt:-6 , she senred the withtn

by

a s

enc!-oslng

fo l l ows : Mr. Howard Goldberg
Lake Massasecum
Bradford, New Hampshire 0322L

and by depoeLttng same enclosed ln a postpaid properly addreaaed wrapper ln a

(post offlce or offlclal deposltory) under the excLuglve care and cuetody of

the Unlted States Postal Service wlthtn the State of New York.

That deponent further says that the sald addressee le the (xrpueelrlrtgo0re

>rr'ff<Elrat petiLioner herein and that the addregs set forth on sal.d wrapper 1g the

last knovrn address of the (:tryCeglIxmXru:{dE<f$g) petltloner.

to

d a

before me tbie

rA-3 (2/ i6)



SIATE Of treW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

Srptcnbor 28,, 1976

ADORESS YOUR REPLY  TO

TELEPHoNE:,r,, t!f,1:11tr0-

STATE TAX COMMISSION

r

Enc.

t{r, Horrtd Ooldbrrg
Irkr llrr.r..cu
trcitford, [d nrlP.hfs. 0t221

Drtr. t|r. Ooldbrrgl

?lease rake norice of rhe DICISIOI
of,,the State Tax Cournission enclosed herervrith.

Please take further notice that Pursuant to
Section(tt, 72,2 , i of the Tax Law, anY
proceeding in court to review an adverse deci-
sion nust be cormnenced within { nfftrlff
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund all.orsed in accordance with this
decision or, concetrning any other retter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

Vefr tnrly yours,

4"^-/G*
Pn$k fi Pnoch
gtfi|.rvlror of, Elrll

r"""".r*o 
HerLngr

TaxLng Bureauts Representative:
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HOWARD GOLDBERG

for a Redetermination of a Deficiency or
for Refund of Unincorporated Business Taxes
under Article 23 of the Tax Law for the
Years 1968 and L969.

Whether the

a manufacturer ts

business tax?

income from the

representat ive

pe t i t i one r ' s

is  subject  to

DECISION

act iv i t ies as

the unincorporated

Peti t ioner,  Howard Goldberg,  Lake Massasecum, Bradford,

New Hampshire 0322L, fi led a petit ion for redetermination

of a deficiency or for refund of unincorporated business

taxes under Article 23 of the Tax Law for 1968 and 1969.

(Fi le No. 9-34528463).  A smal l  c la ims hear ing was held

before Wi l l ianr Valcarcel ,  Smal l  Claims Hearing Off icer,  8t

the offices of the State Tax Commission, T\^ro World Trade

Center,  New York,  New York on NIay 27, L976. Pet i t ioner

appeared pro se. The Income Tax Bureau appeared by Peter Crotty,

Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

FINDINGS OF FACT

Peti t ioner did

return for L968 and

issued a def ic iency

unincorporated business tax

audit, the Income Tax Bureau

income from his activit ies as

not f i le an

L969 .  Upon

holding the
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manufacturer ts representative subject to the unincorporated

business tax.

Pet i t ioner  is  a  manufacturerrs  representat ive,  repre-

senting several manufacturing concerns and other sales repre-

sentat ives,  s t r ic t ly  on a cormiss ion basis ,  wi th  no wi thhold ing

of payrol l  taxes and no reimbursement of business expenses.

He was not covered by an employee pension plan or by other

employee re lated programs,  but  ra ther ,  he contr ibuted to  h is

own pension plan and took advantage of the self-employed retire-

ment deduction on his personal income tax return.

Pet i t ioner  asser ted that  h is  ter r i tory  was rest r ic ted and

limited. Although he periodical ly reported to various concerns

and act iv i t ies,  pet i t ioner  was not  requi red to  d iv ide h is  t ime

and ef for t .  They d id not  exerc ise any superv is ion or  contro l

over his sales activit ies or to the t ime and effort that he

devo ted  to  such  sa les .

CONCLUSIONS OF LAW

That the income received by petit ioner, Howard Goldberg,

from the firms he represented during the years 1968,and Lg69

constituted income from his regular business of sell ing and not
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compensation as an employee exempt from the imposition

of unincorporated business tax in accordance with the

meaning and intent of Section 703(b) of the Tax Law.

Petit ion of Howard Goldberg is denied and the Notice

of Def ic iency issued January 31, L972 is sustained.

DATED: Albany, New York
September 28, L976

STATE TAX COMMISSION


