
STATE OF NEI{ YORK
STATE TAX COMMISSION

In the uatter of the Petitlon

o f

BEN GERBA}TO

For a Redeterminat ion of a Def lc lency or
a Revislon of a Determlnatlon or a Refund
of Unincorporated Business
Taxes under Art icle(x) 23 of the
Tax Lawifor the Year(s)sxDnd.n*6)
L97 O and 1971. *- l

State of New York
County of Albany

Bruce Batchelor , betng duly eworn, depoees and saya that

l3he ls an employee of the Department of Taxatlon and Fl.naoce, over 18 yeare of

age, and that on the 14th day of December , L9 76, t3he sented the wlthln

Notice of Decision by (certifled) mall upon Ben Gerbano

. (eryxeoenllr!$act<Ef) the petttioner ln the wlthln proceedLng,

by enclosing a crue copy thereof {n a eecurely sealed poetpald wrapper addreaged

as fol lows: Mr. Ben Gerbano
140 Asharoken Avenue
Northport ,  New York LL76B'

and by deposLtlng same enclosed in a postpaid properly addreeeed wrapper ln a

(post office or offlcial depository) under the excluelve care and custody of

the United States Postal Servlce withln the State of New York.

That deponent further says that the satd addresaee ls the (xopoelnOobts

ro&fhoO petltloner herein and that the addreas set forth on eald lrrspper ts the

last known address of the (upo-.rmoofs)o6(*ke) petLtloner.

Sworn to before me this

14th day of December , 19 76

AFFIDAVIT OF MAILINC

rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

tO!. L[ OGbrDo
,I*O Arhrrtil n f,Yrrnr
xorthiDostr , ftY lork'tl?60

rDalf Uf. eartrnol

Ptease take notice of the DFt8fffi
of , the State Tax Conrnission enclosed herelsi th.

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L E A N Y ,  N . Y .  1 2 2 2 7

D.s.rbfr 1{, 19?6

ADDRESS YOUR REFLY  TO

TELEPHONE: tSTg

r

Please take further notice that pursuant to
Sect ion(I)  :  1r l .  r  . ,  ,  , ,  pf  the Tax law'.any
proceeding in court to revieht an adverse deci-
rsien must be cormnenced wLthin { lollthlt
f rom the date of this not ice.

Inquiries concernlng the computation of tax
due or refund allowed in aceordance with this
decision or conqer4ipg any other matter relative
hereto rnay be addressed to the undersigned. They
wiLl be referred to the,prope.r parly for reply.

Enc .

c c :

trroli dI" ftfftr
gq).wtror of Bnll

Ecrfryt

Taxing Bureau's Representat{ve:

rA-1 .  t2  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petit ion

o f

BEN GERsANO

for Redetermination of a Deficiency or for
Refund of Unincorporated Business taxes
nnder Article 23 of the Tax Law for the
Years  1970 and 1971.

DECISION

Petit ioner, Ben Gerbano, residing at 140 Asharoken Avenue,

Northport, New York L1768, has fi led a petit ion for redetermina-

tion of a deficiency or for refund of uni-ncorporated business

taxes under Article 23 of the Tax Law for the years LglT and

L97L.  (F i1e  No.  1 -848L001L) .

A sma1l claims hearing roas held August L9, L976, 8t

1:15 P.M. at  the pf f ices of  the State Tax Cornnr ission, T\ , r ro World

Trade center, New York, New York, before Harry Huebsch, Hearing

officer. The petit ioner appeared pro se. The rncome Tax Bureau

appeared by  Peter  Cro t ty ,  Esg. ,  (Wi l l iam Fox ,  Esq.  o f  counse l ) .

ISSI]ES

I .  Did pet i t ioner,  Ben Gerbano's act iv i t ies as an inter ior

designer and consultant during the years 1970 and L97L constitute

the practice of a profession; r^/as the income received therefrom

exempt from unincorporated business tax?

II. May accrued interest be waived because of the Income Tax

Bureau's failure to proceed promptly?
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FINDINGS OF'FACT

1. Petit ioner, Ben Gerbano, fi led personal income tax

returns for  1970 and 1971. He ident i f ied his occupat ion as

"interior decorator" and reported his earnings as business

income. He did not f i le unincorporated business tax returns.

The rncome Tax Bureau held that petit ioner, Ben Gerbano, was

self-employed and that his business income was subject to r:nin-

corporated business tax. A Notice of Deficiency dated Noveurber 24,

1975 was issued for 1970 and 1971 in rhe amounr of  $362.06

r:nincorporated business tax plus $161.66 penal ty and $79.42 interest

fo r  a  to ta l  due o f  $603.14 .

2.  Pet i t ioner,  Ben Gerbano, is an inter ior  designer.  An

interior designer's work begins with the bare structural beams in

the interior of a building. He creates and designs an entire room

including waI ls,  cei l ing,  l ight ing,  f loors,  wal l  cover ing,  furni ture,

rugs, drapes, etc.  This is done in consul tat ion wi th the t rades

people involved. Pet i t ioner,  Ben Gerbano, also of fers consul- t ing

services to other inter ior  designers.

3. Petit ioner, Ben Gerbano, attended the Brooklyn School

of rnterior Design. He never graduated co11ege. He has twenty-

five years experience in his field. Petit ioner, Ben Gerbano, belongs

to th.e National Society of rnterior Designers. He has his or4rn

letterhead rrhich identif ies him as an interior designer and consuL-

tant. There are no required qualif ications for this work. There is

no l icense required in order to practice this occupation.

4. Petitioner contends that the length of time involved from

audit to hearing, results from the failure of the Income Tax Bureau



to

be

proceed prompt ly.

waived.
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Therefore, the accrued interest should

CONCI,USIONS OF LAW

A. That the activit ies of petit ioner, Ben Gerbano, as an

interior designer and consul-tant during the years L970 and L97L,

although requiring special knowledge and experience, did not

constitute the practice of a profession exerpt from imposition of

r:nincorporated business tax in accordance with the meaning and

intent of  sect ion 703(c) of  the Tax Law.

B. That petit ioner, Ben Gerbano, may have found relief from

the accrual of interest under section 684(i) of the Tax Law by

paying the proposed deficiency and then petit ioning for reftrnd.

There is no prowision in the Tax Law permitting the waiving of

interest .

C. That the petit ion of Ben Gerbano is denied and the Notice

of Deficiency dated Novenber 24, L975 is sustained.

DATED: Albany, New York
December L4, L976

ffiffiMNER-


