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STATE OF NET{ YORK
STATE TN( COMMISSION

In the ltatter of the Petltlon

o f

ROBERT GARRETT & SONS
For a Redeterminat ion of a Def ic iency or
a Revision of I Determlnatton or a Refund
of Unincorporated Business
Taxes under ArtlcLe (r) 23

by enclosing a

as fol lor,vs:

AFFIDAVIT OF MAILING

of che
Tax Law I for the Year (a):oor**8md:(*)
1960 and 1961.

State of New York
County of Albany

Bruce Batchelor , being duly eworn, depoaee and says that

rhe is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on thegth day of December , L976, ttre eenzed the wlthln

Notice of Decision by (certtfied) mall upon Robert Garrett & Sons

*roftgeooc*lc<xf) the petltioner ln the wlthln proceedtng,

true copy thereof Ln a securely eealed postpald wrapper eddreseed

Robert Garcett & Sons
Garrett Building
Baltimore, Maryland

and by deposlting same enclosed ln a postpald properly addresged wrapper ln a

(posc offlce or offtcial deposltory) under the exclugive care and custody of

the Unlted States Postal Service withln the State of New York.

That deponent further says that the sald addreasee ls the 6GFStoadSdnE

*t>Ohc) petitioner herein and that the address set forth on sald ltraPPer 1g che

last known address of the (oenxm#r$oeclfufu* petittoner.

Sworn to before me thts

$th day of December , 1976.

rA-3 (2176)
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STATE OF NEI,{ YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

ROBERT GARRETT & SONS

For a Redeterminat ion of a Def lc lency or
a RevlsLon of a DetermlnatLon or a Refund
of Unincorporated Business
Taxes under Art lc le$) 23 of the
Tax Law I for the Year(s) **xBefi*n*{d
1960 and 1961-

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly eworn, deposeg and says that

rhe is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 8th day of December , L976 ,:he served the wlthln
Howard Colgan, Esq.

Notice of Decision by (certlfled) mall upon andiew Coniiaf<, Es'q.
Robert F'ranklin, ESq.

(representatlve of) the petltioner ln the wlthin proceedLng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follows: Howard Colgan, Arrdrew Connick & Robert Franklin, Esqs.
Milbank, T\r'reed, Hadley & McCloy
I Chase Manhattan Plaza

and by d e po s I r I ne 
" "TE "nY"155dd 

Tfiwa $".Ebo"lgo 
opsrop 

" " 
ry ad d re s s ed wrapper ln a

custody of(post of f lce or offLcial  depoeltory) under the excluslve care and

the United States PostaL Servlce wlthtn the State of New York.

That deponent further saye that the said addressee le the (repreeeotattve

of the) petitioner herein and that the address set forth on sald wrapper ls the

tast knolrn addreee of the (representative of the) petitloner.

Sworn to before me thls

Bth day of December

rA-3 (2176)

,1976



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Or$rr Or 19?6

AODRESS YOUR REPLY  TO

rEL EPHoil E: rr,, r{lLll=lll0-

r lkrb.rt orrrrtt I lsr.
crrrstt |tsr16l,[f,
trltt"m.f nry!'lrae

Ontl.mr

ptease rake nogice of rhe DEIStqt
of the State Tax Conunission enclosed hererwith.

Please take further notice that Pursuant to
Section($ 729 of the Tax Law, any
proceeding in court to reviest an adverse deci-
sion must be cormnenced within { Slfthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allorted ln accordance with this
decision or concerning any other matter relat
hereto rnay be addressed to the unde
will be referred to the proper pa

V

Enc.

ec: Pet i t ionerrs Represent lry offfd.r

Taxing Bureauts Representative:

TA-1 .12 (L /76 '



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

of

ROBERT GARRETT & SONS

for a Redetetulnatlon of a Deflclency
or for Refund of Unlncorporated BusLness
Taxes under Artlele 23 of the Tax taw
for the Years 1950 and 1!61.

DECISION

Robert Garrett & Sons fl led a petit lon for the redeternination

of a deflelency lssued under date of January 18" 1965, for unlncoqpo-

rated buslness taxes under Artlcle 2J of the Tax Law for the years

1950 and 195f ln the amount of $3,727.06 plus lnterest of $568.88

for  a total  of  $41395.94.

A hearlng was duly held at the offlces of the State Tax'Colmttl-sslont

8O Centre Street, New York, New York, on May 1-pr I97Ot before'

Lawrence Newman, Hearlng Offlcer. Petltioner lrras represented by

Howard Colgan, Esq., Andrew Conntck, Esq. and Robert Franklln, Esq.,

all of Ml1bank, Tweed, Hadley & MeCloy. The Ineome Tax Bureau was

represented by Edward H. Best, Esq., appearlng by Solomon Slesr Esq.

The record of sald hearing has been duly examlned and constdered.

rsslrE

The lssue 1n thls c&se ls the proper method of allocatlng

prlmary or underwrltLng proflts by petlt loner, an underwrlter and

dealer ln securitLes, when as part of a publle offerlng petlt loner,

as member of an underwrltlng syndleate nanaged by a New York-based

underwrlter enters lnto an underwrltlng eornrnitment for the purehase

of seeurltles of an lssulng corporatlon. The Income Tax Bureau
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asserts that sueh prlmary and underwrlt lng proflt ls all-oeable

to New York State 1n those lnstances where the underwrlt lng

actlvlty occumed ln thls State and ls to be dl-stlngulshed from

the seeondary proflt whlch 1s measured by the amount of profit

made by an lndependent dealer on shares sold to the publle and

whlch are allocated to the branch office from whleh the shares

were sold. The petlt loner dlsagrees and asserts that lt has

properly apportloned the primary or underwrlt lng proflts to lts

prlncLpal and branch offlces where the shares were sold.

FIIIDINCS OT FACT

1. Petlt loner ls engaged 1n buslness as a broker and dealer

of securlt ies and ln l-nvestment bankLng. Petlt loner also trades

for lts own aceount. Petlt loner has seats ln the New York, Amerlcan

and Phlladelphla-Baltlmore Stock Exehanges. Petlt lonerrs prl-nctpal

place of buslness 1s at Baltlmore, Maryland, where the fLrmrs

prlnclpal books and records are located.

2. Petlt loner has a branch offlce in New York Clty. At Lts

New York offlce, petlt loner had one general partner, a Mr. Boveroux,

two or three reglstered representatJ-ves, one ltback-offlcefr person,

a Mr. George Llst, a secretary and a telephone operator. The

funetlon of the partner and the reglstered representatlves was to

produee busLness. The trback-offlcett man reeelved and delLvered

secur l t les .

3. Drrlng the years tn lssue, the petlt loner was a member of

underwrlt lng syndleates. Some of the syndlcates ln which the

petitloner taxpayer partlclpated were those where the managlng
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underwrlter was located wlthln the State of New York. In such

eases the flnal underwrltlng agreements were slgned at the

locatlon of the managing underwrlter. Dellvery of arqr securit les

by the managlng underwrlter to the f1r"n would take place at the

managlng underwrltert s prlnelpal offlce.

4. The underwrltLng agreements were entered lnto for the

purpose of faell ltatlng the sale to the publlc of securlt les Lssued

by an lssulng corporatlon and was subJect to the regulatlons of

the Securlt les and Exchange Comqlsslon. The dlfferenee ln prlce

between that at whlch the shares are lssued and purehased fron the

Lssulng corlporatlons and the prlee at whlch they are to be offered to

the publle ls ca11ed the spread. 0f the spread, a eertaln portlon ls

received by the managlng underwrlter or underwrlters as thelr under-

wrlt lng fee. Another portlon 1s retaLned by the underwrlter as h1s

underwrltlng or prtnary proflts &s corryensatlon for belng part of the

underwrlting syndlcate. The balance of the spread, that ls the secondary

proflts, are retalned by the dlstrlbutors and sellers of the stock

to the publ1c, whether they are dlstrlbuted to the publ1c by

the underwrlters through thelr varlous offlces.r or by members

of a se11lng group of whlch the underwrlter may or may not be a part.

The underwritlng agreement provides for a commLtment by eaeh under-

wrlter to purchase a certaln amount of the lssued securlt les. The

underwrltlng agreements, entered lnto by the taxpayer provlded. that

a certaln portlon of the securlt les to whlch the underwrlt lng member

has eomnltted hlrnself would be sold to selected dealers who are

members of a selling group but who are not partles to the underwrltlng



-4-

agreement and would be entlt led only to the secondary proflts.

The advantage of belng an underwrlter rather than merely a

member of the selllng group l-l-es ln the faet that the underwrlter

by dlstrlbutlng and sell lng directly to the public rt l} be able to

recelve not only the secondary proftts whlch are uad.e by a dealer

but the underwrltlng or prlmary proflts as well.

5. The sale to the pubJ.le of all. securltles handl-ed by

petlt loner, Ln any capaclty, took place at each of the flrmr s

offlces wlth all bllllng and conflrnatlons being sent out from the

Baltlnore offlce.

6. Petlttoner engaged ln 84 separate underwrltlng syndlcatlons

1n 1960 and had prLnary proflts therefrom (net of some losses) of

$83r424.70, Of these syndlcates, 6z naa nanaglng underwrlters

whose prlnclpal place of buslness was ln New York and whlch accounted

for prlnary proflts or $56156L,89. In 1p51, petlt loner engaged ln

I55 separate syndLcatLons wlth prlmary proflts (net of some losses)

ot $2231429.26. These syndieates had New York based managers ln

118 cases accountlng for prlmary proflts of $re5rO44.T5. All syndieates

considered hereln had been closed on petlt lonerrs books durlng the

years l-n questlon.

T. Petlt lonerrs returns showed natlonal gross and net lncome

for 196o as $5r8ro4l .2J and $197,985.41, and for 1951 as $rr373r6t6.97

ana $54f,7Q9.2J whl-ch were attrlbuted 1n thelr entirety to the

Baltlmore offlce and none to New York. The remal-nder of the gross

recelpts denomlnated as from frbuslnesstt was alloeated by type of

income whlch resulted ln New York buslness Lncome and gross lncome

of $49,392.63 ror t96O and $881798.53 for 1961. The types of lneome
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refleeted 1n thls were commlssLons from the varlous exehanges and

the over-the-counter narket, proflts from prlnclpal transactlons,

fees from custodSr and eolleetlon and profits from syndlcates and

joint aecounts closed durlng the year. Ex;lenses were allocated

separately. New York net lncome was thereby ealculated to be a loss

of $31684. )2 Ln 1960 and a proflt or $ao ,182.99 Ln r96L.

8. Petit lonerfs underwrlt lng business was reflected in lts

accounts and lts tax return as follows: The total proflt from an

underwrltlng syndlcate was divlded lnto a prlmary proflt from

underwrltlng and a secondary profit from the sale to the pub3.le

of the underwrltten securlt ies.

The arnount of the secondary profLt was allocated by the loeatlon

of the office where the sale took plaee. The amount of the prlnary

proflt was apportLoned by a ratlo. Said prlnary proflt lneluded

proflts from syndlcates managed ln New York and those natraged outslde

of New York. The ratlo conslsted of a fractlon the nu"merator of whleh

was an amount whlch tncluded New York lncome from seeondary proflts

and conmlsslons and the denomlnator of whleh was an a.mount whlch

Lncluded natl-onwlde lneome from secondary proflts and conmlsslons.

9. The defLcl-ency notLce lnereased New York underwritlng gross

lneome from $61982.65 Ln l960 to $561561.89, an lnerease of $49r579.oo

and from $r5r595.36 tn 1961 to $rz5ro44.T5o an lncrease of  $to9r449.39.

Thls was done to refLect the prlnary profits from New York managed

underwrlters. Ttre d.eflclency notlce al.so lncreased the amount of

allowable deductlons for expenses. Thts was done to reflect the

costs attrlbutable to the pettt lonerrs underwrlt lng actlvlt les whleh

were Lncurred 1n Battlmore and thus were not reflected as New York
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expenses on petLtLonerts books or tax returns. Such e:{penses were

thus lncreased from $53roTT.55 to $6?1267.74 ln 1950, an lncrease

or $r4rt90.19 and from $6816L5.64 to $ro5r6z8.9z ln 1961, an lnerease

of $371013.28. Thls increase was computed by nultiplylng the total

elq)enses of the flrm by the ratlo of New York gross Lncome ("t

reconputed for snydLcatlon proffts) over the natlonwlde gross lncome

of the flrm. These ratlos were about t6% tn l-960 and 14.\fi tn 1961.

The result of thls computatlon was allowed ln lleu of the a^mounts

deducted on the return. The lnerease in ercpenses alLowed equaled

about zJrt ot the primary profits as flnally deter"mlned for 1p5O and

about 30% for 1961. Petltloner has not come forward wlth evldence

of any more exaet expense figures. The deflclency notlce al.so

recomputed the allowance for partnerst servlces allowed by the statute.

The flnal result ls an lncrease ln taxable lncome by $3or389.0! for

1950 ana $71,4T2,7r for 196t .

CONCLUSIONS OF I,AI{

(A) Although the total proflts rnade from the underwrltlng

dlstrlbutlon and sale of securlt j.es lnclude both underwrlt ing proflts

and secondary proflts, the underwrlt lng proflts are separate and

distlnct from the secondary proflts.

(B) Each of the proflts ls requlred to be all-ocated to the

source of  such prof l ts.

(C) The souree of the prlmary and und.erwrltlng proflts was

the prlnelpal offlee of the managLng und.erwrlter of the underwrltlng

syndlcate and not the princi.pal offlce of the ta:rpayer or any offlees

of the ta:qrayer where the shares were so1d.
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(D) The Income Tax Bureau properly allocated to New York

all underwritlng or prlnary proflts received by the tarqlayer

as a member of an underwritlng syndlcate nanaged by a New York

underwrltlng nanager.

(E) The deflclency ls hereby affirmed and the petltlon

aceordlngly denled.

DATED:

Albargr, New York
December 8, L976

\

hA-Qfi- lC*^^^.-



STATE TAX COMMISSION

STATE OI NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

December 8, L976

l,tBT

ADDRESS YOUR REPLY  TO

TELEPHoNE:  ( 5 r8 )45  7  - 3  850

r Robert Garrett & Sons
Garrett Building
Baltimore, Maryland

Gentlemen:

Please take not ice of the DECISION
of the State Tax Cornrnission enclosed heremrith.

Please take further notice that Pursuant to
Sect ion(v) 722 of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sion must be comrnenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allo'nred in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
wilL be referred to the proper pa

Enc.

c c : pett tLoner' s Repre""r,t"E??5lng of f icer

Taxtng Bureau's Representative:

Bf coburn

rA -1 .12  (L176)
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STATB OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

ROBERT GARRETT & SONS

fo r  a  Rede te rm ina t i on  o f  a  De f l c i eney
o r  fo r  Re fund  o f  Un inco rpo ra ted  Bus iness
Taxes  under  A r t j - c l e  23  o f  t he  Tax  Law
for  the Years 1160 and 1961- .

DECTSTON

Rober t  Gar re t t  &  Sons f1 led  a  pe t i t ion  fo r  the  redeterminat ion

of a def ic iency issued under date of  January 18, 1965.,  for  urr fn6orpo-

rated busj-ness taxes under Art ictre 2l  of  the Tax Law for the years

1960 and L96L in  the  amount  o f  $3 ,TzT.06  p ] -us  in te res t  o f  $668.88

fo r  a  to ta l  o f  $ ) t ,395 .9 t1 .

A  honr ing  w&s du ly  he ld  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss lon ,

BO Centre Street,  New York,  Nevr york,  on May 11, I9TO, before

Lavrrence Net 'nnan, Hear ing Off icer.  Pet l t ioner was represented by

I{olvard corgan, Esq.,  Anr l rerv connick,  Esq. and Robert  Frankl in,  Esq.,

al l  of  Mi lbank, Tweed, Hacl ley & Mccroy.  rhe rncome Tax Bureau was

represented  by  Edward  H.  Bes t ,  Esq. ,  appearLng by  So lomon S ies ,  Esq.

The record of  sald hear ing has been duly examined and consldered.

ISSUE

The  i ssue  i n  th i s  ease  i s  t he  p rope r  me thod  o f  a l l oca t i ng

p r lmary  o r  underwr l t i ng  p ro f i t s  by  pe t i t i one r ,  an  underwr l t e r  and

dea ler  in  secur i t les ,  when as  par t  o f  a  pub l i c  o f fe r ing  pe t i t ioner ,

as member of  an underwrl t lng syndlcate managed by a New york-based

undervrr i ter  enters lnto an underwrl t lng comnltment for  the purehase

of seeur i - t ies of  an issuing corporat lon.  The fncome Tax Bureau
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asserts that  such pr imary and underwri t ing prof i t  1s al locable

to Nelv York state ln those instances where the under.wr i t ing

ac t lv i t y  occur red  in  th is  S ta te  and is  to  be  d is t ingu ished f rom

the secondary prof i t  which 1s measured by the amount of  prof i t

made by an independent deal-er on shares sold to the publ ic and

whlch are al located to the branch of f ice f rom whlch the shares

l ' Ie re  so ld .  The pe t i t ioner  d isagrees  and asser ts  tha t  i t  has

proper ly apport ioned the pr lmary or underwri t lng prof i ts to i ts

pr inc ipa l  and branch o f f l ces  where  the  shares  rvere  so ld .

FINDIN-GS OF FACT ' 
,,

1 .  Pet i t ioner  1s  engaged 1n  bus iness  as  a  b roker  and dea ler

o f  secur i t ies  anr i  ln  inves tment  bank lng .  Pet i t ioner  a lso  t rades

for  i t s  own account .  Pet i t ioner  has  seats  ln  the  New york ,  Amer lcan

and Phi ladelphia-Bal t imore Stock Exchanges. Pet i t ionerts pr lncipal

place of  business ls at  Bal t imore, Maryland, where the f i rmr s

pr i -nc ipa l  books  and records  are  loeated .  . .

2 . .  Pe t i t loner  has  a  b ranch o f f i ce  in  New york  c i ty .  A t  l tg

New York  o f f i ce ,  pe t i t ioner  had one genera l  par tner ,  a  Mr .  Boveroux ,

two or three registered representat lves,  ohe t tback-of f icet t  person,

a Mr.  George Llst ,  a secretary and a te lephone operator.  The

funct ion of  the partner and the reglstered representat ives was .  to

produce bus lness .  The t rback-o f f i ce"  man rece ivec l  and de l l vered

secur i t l es .

3.  Dur ing the years i -n lssue, the pet l t loner was a member

under lvr i t ing syndlcates.  some of the syndlcates in r^rhich the

pet i t loner taxpayer part lc ipatecl  l rere those where the managing

of
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underwrlter was located wlthln the State of New York. In such

cases the flnal underwrlt lng agreements were slgned at the

locatlon of the managi.ng underwrlter. Dellvery of any seeurlt les

by the managlng underwriter to the flrm wouLd take plaee at the

managlng underwri terr  s pr lnclpal  of f ice.

4. The underwrlt ing a.greements t.rere entered lnto for the

nr r rnose o f  fac i l i ta t ing  the  sa le  to  the  pub l ic  o f  secur l t ies  i ssued

by an issulng corporatlon and rvas subject to the regulatlons of

the Secur l t ies and Exchange Commission. The dt f ference ln pr lce

between that at  whlch the shares are lssued and purchased from the
,.

lssulng eorporat lons and the pr lce at  whleh they are to be of fered to

the publ ic 1s caI led the spread. 0f  the spread, a certaln port lon 1s

rpepi  ver l  bv the managlng under lvr i ter  or  Underwrl ters as their  Under-v J  v r r v  . r r e r r q b 4 r r b  q r r u v r y f  I & v v l  v I  4 r r u v l r t 4 * v v 4 9

wri t lng fee. Another port l -on is retained by the underwri ter  as hls

underwrl t tng or pr lmary prof i ts as eompensat lon for  betng part  of  the

underwri- t lng syndicate.  The balance of  the spread, that  1s the secondary

prof i ts,  are retalned by the distr ibutors and sel l -ers of  the stock

tn f  
' l . ra 

nrr l r ' l  {  nuu urrs puvr-Lu, whether they are dlstr lbuted to the publ lc by

the underwrl ters through their  var lous of f icesr or by nembers

of a se11lng group of which the underwriter may or may not be a part.

The underlvrit lng agreement provides for a commitment by each under-

wr l ter  to purchase a c 'er ta ln anount of  the lssued Securt t l€s.  The

underwrl i lng agreements,  entered into by the ta4payer provlded that

a cer. ta.1n port lon of  the secur l t les to whlch the underwrl t lng member

has commlt ted himsel f  would be sold to selected dealers who are

members of a sell lng group but who are not partles to the underwrlt lng



-4 -

agreement  and wou ld  be  en t i t led  on ly  to  the  secondary  p ro f l t s . .

The advantage of  being an underwri ter  rather than merely a

member of  the sel l ing group l ies in the fact  that  the under l r i ter

by distr ibut ing sel l ing dlrect ly to the pub11e wi l l  be able to

recei-ve not only the secondary prof l ts lvhj-ch are made by a dealer

but the underwri t ing or pr imary prof i ts as wel I .

5.  The sale to the publ ic of  a l l  secur i t ies handled by

pet i t ioner ,  in  any  capac i ty ,  took  p lace  a t  each o f  the  f i rmrs

off lces wi th al l  b i l l ing and conf i - rmat ions being sent out f rom

Bal t imore  o f f i ce .

6.  Pet i t ioner engaged in 84 separate underwri t lng synct i -cat ions

in  1960 and had pr imary  p ro f i t s  there f rom (ne t  o f  some losses)  o f

$B3rLrz| . \o.  of  these syndicates,  6z naa managing underwri ters

vrhose pr incipal  p lace of  buslness was in New York and whieh aceounted

for  p r imary  p ro f i t s  o f  $56r ] :6 t .Bg.  In  195f ,  pe t l t ioner  engaged in

755 separate syndicat lons wi th pr imary prof l ts (net of ,  some losses)

of  $ez3 r l tz9.z6.  These syndicates had Nerv York based managers in

118 cases account ing for  pr lmary prof i ts of  :$tZ5rO44.T5. Al l  syndicates

consi-dered herej-n had been closed on pet i t ionert  s books clur lng the

years  in  ques t ion .

T .  Pet i t ioner ts  re tu rns  showed nat iona l  g ross .and ne t  income

for  1160 as  $6r8ro t+1 .21  and $ tgTr9 j5 .4 r ,  and fo r  196r  as  $ r r373 r6 t6 .97

anr i  $61t1 ,To9.2l  whlch were at t r lbuted in the: l r  ent l rety to the

Balt imore of f j -ce and none to New York.  The remainder of  the gross

rece ip ts  denominated  as  f rom t tbus lness t '  was  a l loca ted  by  type  o f

income lvhich resul ted in New York busi-ness l -ncome and gross ineome

of  $49r39e.63  fo r  1 l5o  and $BBr  T98.63  fo r  L !61 .  The types  o f  lncome

the
,
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ref lected 1n thls were commlssions from the var lous exchanges and

the  over - the-counter  marke t ,  p ro f l t s  f rom pr lnc ipa l  t ransac t ions ,

fees  f rom cus tody  and co l lec t ion  and pro f i t s  f rom synd ica tes  and

jo in t  accounts  c losed dur ing  the  year .  Erq lenses  were  a l loeated

separately.  New York net lncome was thereby calculated to be a loss

o f  $3 ,68 t r .9a  in  1960  and  a  p ro f l t  o f  $20 , t -82 .99  in  1961 .

B.  Pet i t ioner rs  unc le rur r i t ing  bus iness  was re f lec ted  in  l t s

accounts and i ts tax return as fo l lows: The total  prof i t  f rom an

underwri t ing syndlcate was div lded into a pr lmary prof l t  f rom

underwri t ing and a secondary prof i t  f rom the sale to the publ ie ,  "

o f  the  under r^ r i t ten  secur i t ies .

The amount of the secontlary profit rrras allocated by the locatlon

of the of f ice where the sale took pIace. The amount of  the pr imary

prof i t  was apport ioned by a rat io.  Said pr imary prof i t  lncluded

profits from syndi-cates managed in New York and those managed outside

of Nerv York. The ratio consi-sted of a fractlon the numerator of rr 'hich

vras an amount which included New York income from secondary prof i ts

and commissions and the denomlnator of whieh r.ras an amount t^thich

included nat ionwide income from secondary prof i ts and eommlssions.

9.  The def ie iency not ice inereased New York underwrl t ing gross

income f rom $6,982.65  in  1960 to  $56156t .89 ,  an  inc rease o f  $a9:5Tg.oo

and from $L5,5g5.36 in rg6L to $r25 ro44.75, an lncre. 'ase of  $to9,44g3g.

This vlas done to reflect the prirnary profits from New York managed

under l r i ters.  The def lc iency not iee al-so j .nereased the amount of

al lowable c leduct lons for expenses. Thls was done to ref leet  the

costs at t r ibutable to the pet i t ionerr  s under l ' r r i t lng act iv i t les whlch

r4rere incurred in Bal t lmore and thus were not ref lected as New York
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expenses  on  pe t j - t loner rs  books

thus  i -ncreased f rom $53rOT7.55

tax returns.  Such expenses were

$6Zr  26T.T4 in  , 'g60 t  dA increase

or

to

of  $14,190.11 and f rom $68,615.64 to  $ro l ,628.92 in  L96I r  &t r  increase

of  $37r013.28 .  Th is  inc rease v ras  computed by  mul t ip ly ing  the  to ta l

expenses of  the f i rm by the rat io of  Nevr York gross income (""

recomputed for snydicat ion prof j . ts)  over the nat j .onwide gross inconne

of the f i rm. These rat ios v lere about t6t l  in 1960 and 14.4% tn 1961.

The resul t  of  th is computat ion r^:as aLlowed in l ieu of  the amounts

deducted on the return.  The increase in expenses al lowed equaled

about 25i/o ot the primary profits as finally determined for 1960 f a;d

about 3Oi ' l  for  1961. Pet i t ioner has not come forvrard rv i th evidenee

of any rnore exact expense f igures.  The def ic iency not ice also

recomputed the  a l lowance fo r  par tners t  serv ices  a l lowed by  the  s ta tu te .

The f inal  resul t  ls  an lncrease in taxabre lncome by $3or 389.05 for

1960 and $Tt , ) t72.71 for  1161.

CONCLUSIONS OF LAW

(A) Although the total profits ma<ie from the underwrit i-ng

distr ibut lon ancl  sale of  secur i t ies include both underwrl t lng prof l ts

and secondary prof l ts,  the underwrl t ing prof i ts are separate and

dist inct  f rom the secondary prof i_ts.

(B)  Each o f  the  pro f i t s  i s  requ i red  to  be  a l loca ted  to  the

souree  o f  such  p ro f i t s .  -

(C) The source of  the pr imary and undervrr i t lng prof l ts was

the pr lnclpal  of f lce of  the managing underwrl ter  of  the underwrl i lng

syndicate and not the pr incipal  of f ice of  the taxpayer or any of f ices

of the taxpayer rvhere the shares were so1d.
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(D) The rncome Tax Bureau properly allocated to New york

al l  underwrl t ing or pr i -mary prof i ts received by the taxpayer

as a member of  an undervrr i t ing synci icate managed by a New york

unde rvrri t ing nanage r.

( t r )  The def ic iency is hereby af f i rmed and the pet l t ion

accord ing ly  den led .

DATED:

Albany, Nevr York
December B, 1976

COMMISSTON


