
STATE OF NEW YORK
STATE TN( COMT{ISSION

In the ltatter of the Petitlon
3

o f
:

BERIIARD GAINES ANd JOY GAINES

For a Redete'rmination of a Deficiency or :
a RevLsion of a Determinatl.on or a Refund
of Unincorporated Business :
Taxee under Aft ic le(r)  23 of the
Tax Lawlfor the YearQe|>oornsfred*t0 1965.:

AFFIDAVIT OF MAILING

State of New York
County of Albany

Catherine Steele , being dul.y sworn, depoees and eaye that

she is an employee of the Department of Taxatl.on and Flnance, over 18 years of

age, and that on the 3Oth day of November , Ln6 , she seffed the wlthln

Not ice of  Decis ion by (certlfled) mall upon Bernard Gaines and

Joy caines (oqrrrserxrdsze<s*) the petltioner ln the wlthin proceedingt

by enclosing a true copy thereof ln a eecurely sealed poetpaLd wrapper addreseed

as foL lows: Mr. & Mrs. Bernard Gaines
39 Pebble Lane
Roslyn l leights, New York LL577

and by deposltlng same enclosed ln a postpald properly addreesed wrapper ln a

(post offlce or offlcial depoeltory) under the excluslve care and custody of

the United States Postal  Service wlthln the State of New York.

Thac deponent further saye that the sald addressee ie the (xmoc*mddxq

o6<xb) pecltLoner herein and that the address set forth on sald wraPPer le the

last knolrn addrees of the (xpoarrtoui:r-roo6<t@ petltloner.

before me thle

of November

rA-3 (2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

lsovabar tOr 1976

AODRESS YOUR REPLY  TO

rEL EPHoilE: rs r e t-lfi?S-!O-

r tlr. t tlrr e lortrlrd €rlnO
t9 n*blG lrna
Rorlyn Eafgtrtrr nct. Sort 113??

Dcrr l|r. & llrr. Orlnolr

Please take notice of the DBCtStOf
of the Stat,e Tax Commission enclosed herenrith.

Please take further notice that pursuant to
Section(1) 722 of the Tax Law, anY
proceeding in court to revieril an adverse deci-
sion must be comsnenced within 4 AOnthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund alloloed in accordance wlth this
decision or concerning any other natter retative
hereto nray be addressed Lo the undersigned. They
wil.1 be referred to the proper party for reply.

Vera tnrly yours,

Enc.

c c :

fulnrvkor of erll
. Horrlngr

Taxing Bureau ts Representat ive:

rA-1 .12  ( t176)



SIAIE OF NE[^l YORK

STAIE TN( M4MISSION

I-r the }4atter of the Petition

of

BMMRD CAINES AI{D JOY GAINES

for Redete:rrination of Deficiency or for
Refind of [trrincorporated Business Ta:<es
u:der Article 23 of. the Ta:< Lenz for the
Year 1965.

DECTSION

Petitioners, Bernard C"aines and Joy Gaines, 39 Pebble l-trre, Roslyn

Ileigfrts, Nevs York LL577, filed a petition for redetsmination of

deficiency or for refi.md of urincorporated brrsiness tarrcs tnrder Article 23

of the Tax Lsw for ttre year 1965. (File No. 4.6239113). A small clairns

hearing was held before Philip }brctrio, Itearing Officer, at the offices

of the State Ta< Corrmissior, T\,p l,'trcrld T"ade Center, Ner^r Yor't<, Ner.r Yor{c,

on April 30, L976, at 10:45 A.M. Petitioner appeared pro se. The IncmB

Ta:< Bu:eau appeared by Peter Eotty, E"q., (Janes Scott, Esq. of cornsel).

I,ftrether petitioner Bernard Gaines' business activities for ttre tax

year 1965, consLitrrte the carrfirrg on of an r-ni:rcoporated br:siness,

stibject to urincorporated business tax inposed by Article 23 of the

Tax Law.

EINDT}GS OF EACT

1. the petitioners, Bernard C"aines arrd Joy C,aines, tineLy fiLed a

New Yor'lc State incone ta< retr:rm for the year 1965. Ihey did rrot file a

Neiv,r York State r:nincoqorated business tax rett!:n for rhe said year.
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2. A ldotice of Deficiency for rinincorporated business ta:<es for

the year 1965 was issr:ed on Septenber 29, L969, against ttre petitioners

tnder File lttro. t+6239LL3.

3. A petition for a redetermination of the deficiency was filed

by petitioner.

4. DJring the year L965, petitioner Bernard C,aines r^pr{<ed for

F.W. Irbolr,orth Cc'npany as an indrctrial ard rnedranical engineer and

senzed in the capacity of ar independent consultant. the F.W. Ifuolr,orth

Conpany controlled tlre activities and duties of said petitioner. I"Ir.

C'aines was ulder the direct control of his srryerior, vfio lrould direct

and instrrrct him as to Trrhich duties he wanted him to perform.

5. l4r. C"aines lias sr:pplied rndth an office and a secretary. IIe

did not naintain arry otleer office. He was not covered by any retireuent

or health plans, nor \,!7Ers tlrere rry wittrlrolding or social secrrity taxes

withheld by the conpaly. Said petiticnrer was reir$r.rsed for incidental

o(penses.

6. For the dr-ration of Mr. Gaines' serarice with l,rlooh,uorttyhe

received no other corpensation from any other compmy and only rcrted

for ttre one erryloyer. Ile was required to sign in errcry rorning and r,,pr'lc

a no:mal work day.

@NCLIJSIOI{S OF IAI^I

Alttror€h F.W. tilrolr,orth Couparry called petitioner Bernard C'aines

a consultant, the arpr:nt of supenrision control and restriction irposed

on his activities by his eryloyer created sudr an enployer-eryloyee

relationship that said petitioner is considered to be an erployee within
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the meaning and intent of section 703G) of the Ta< Laur.

Itre petitioner Bernard Gaines' activities as a consr-rltant for

F.W. Woolr,'prth Coryany did not constitute ttre carqring or of ar

rarincorporaLed br:siness under section 703 of the Ta:r Law &ring the

year 1965.

The petition of Bernard C,aines and Joy C,aines is granted and the

Notice of Deficiency issued Septenber 29, 1969 is cancelled.

DNID: Albarry, Ner^r York
November 30, L976

STAIE TN( CChO,ISSIOI{


