
STATE OF NEII YORK
STATE TN( COMMISSION

In the Ma.tter of the Petltlon

o f

A\ITHONY FROEHLICH and
ELIZABETH FROEIILICH

For a Redetermlnation of a Deficlency or
a Refund o{Jnincorporated Business
Taxes under Art iclefu) 23 of the
Tax Law for the Year(g) L965.

APF'IDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

,' s)-.*A
6/

State of New York
County of Albany

MARYLOU S${UELS , being duLy sworn, deposes and says that

she is an ernployee of the Depa.rtment of Taxation and Finance, over 18 yeara of

age, and that on the 6th day of May ,  L9 76, she served the within

Notice of Decision :(gRSe*gCOtX*!Se*.) by (certifled) mail uponAnthony Froehlich and

Eli-zabeth FroehLich AeFlceelll(aoOlr>o6i the petltloner in the wlthln

proceedlng, by enclosing a true copy thereof ln a securely sealed PostPald

lrrapper addressed as foLlows: Mr. and Mrs. Anthony Froehlich
200 Plainview Road
Woodbury, New York LL797

and by deposltlng same enctosed ln a postpaid properly addressed wrapper ln a

(post office or official deposLtory) under the excluslve care and cuetody of

the Untted States Post Off lce Department wlthin the State of New York.

That deponent further says that the said a.ddressee ls the tgeffSQcll**ldnl

q.c) petltioner hereln and that the address Bet forth on sald ltraPPer te the last

knom address of the (nc*xc*n$llex*fuGhe) petltloner.

Sworn

6

to before me thls

day  o f  May ,  L976

AD-1.30  (L174>



STATE OF NEI{ YORK
STATE TN( COMMISSION

In the l.latter of the Petltlon

o f

ANTHONY FROEHLICH and
ELIZABETI{ FROEHLICH

For a Redetermtnat ion of a Def ic lency

Taxes under ArCiEle (p). 2 o f t

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

a Refund of unincorporated Busin
Taxes under Art icle @' ZS of t

or
ess
:heTaxes under Art ic le w- 23

T a x  L a w  f o r  t h e  Y e a i Q ) 1 9 6 5 .

State of New York
County of Albany

MARYLOU SAI,IUELS , being duly sworn, deposes and says thet

she ls an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 6th day of May ,  Lg76, she eerved the wlthln

Notice of Decision (or><R*!€rejk!A#*n) by (certifled) mail upon Francis B. Froehlich

(representaEive of)  the pet l t loner in the wlthln

proceeding, bI enctosing a true copy thereof ln a eecurely sealed postpald

nrapper addressed as folLows: Francis B. Ffoehl- ich, Esq.
34 Willis Avenue
Mineola, New York 11501

and by depoeltlng s:rme encLosed ln a postpaid properly addressed wrapper ln a

(post of f lce or off lc ia. l  depository) under the exclustve care and custody of

the Untted States Post Off lce Department withln the State of New York.

That deponent further says tha.t the sa.id addressee ls the (repreaentattve

of) petltioner hereln and tha.t the address set forth on sal.d wra.pper le the la.et

known address of the (representattve of the) petlttoner.

Sworn to before me thls w
o f

AD-1 .30  (L174)



STATE TAX COMMISSION

SIATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7
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Dr$ lh. rna &r. Illrhlto,hr

Please take notice of theDt$ItllQtr
of the State Tax Couunission enclosed heremrith.

Please take further
sectionft) ftt
proceeding in court to
sion must be corrnenced
from the date of this

Enc.

cc: tilri{lrilt{!3Repres

notice that Pureuant to
of the Tax Law' anY

review an adverse deci-
within 4 fntf,r

not  i ce .

Inquiries concerning the computation of tax
due or refund allowed Ln accordance with this
decision or concerning any other fila-tter reLative
hereto rnay be addressed to the unde
will be referred to the proper for

They
&.

V

tng Tax
Offlccr

tLve:

Taxing Bureauts Representat ive:

rA -1 .12  ( t / 76 )



STATE OF NEW YORK

STATE TAX COI\4MISSTON

I n  t he  Ma t te r  o f  t he  Pe t i t i on  :

o f

ATITHOI{Y FROEHLTCH and :
ELIZABETH FROEHLICH DECISION

:
fo r  a  Redeterminat ion  o f  a  Def ic iency
or for  Refund of  Unincorporated Business :
Tax under Article 23 of the Tax La\,rr for
the  Year  1965

Pet i t ioners,  Anthony Froehl ich and El izabeth Froehl ich,

res id ing at  2OO pla inv iew Road,  woodbury,  New york LL797,  f i led a

.  pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund of

unincorporated business tax under  Ar t ic l -e  23 of  the Tax Law for

the  yea r  1965 .  (F i l e  No .  48005258 . )  Pe t i t i one rs "wa ived  a  fo rma l

hear ing on June 25,  1975.  l f t re  case was submit ted to  the State Tax

Commiss ion for  a  dec is ion based on in format ion conta ined in  the

f i le .  The State Tax commiss ion renders the fo l lowing decis ion af ter

due  cons ide ra t i on  o f  sa id  reco rd .

ISSUE

lVhether the gain on the sale of land by petit ioner, Anthony

Froehl ich,  was subject  to  unincorporated business tax.

, l
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FIilIDINGS OF FACT

1.  Pet i t ioners,  Anthony Froehl ich and El izabeth Froehl ich,

f i ted a New York State personal  income tax return for  the year  1965.

2.  On November 30,  I97O, the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Anthony Froehl ich,

imposing New York State unincorporated business tax on the gain,

he realized from the instal lment sale of property upon the ground

tha t  such  sa le  was  re l -a ted  to  h i s  f a rm ing  ac t i v i t i es .  A  No t i ce  o f

De f i c i ency  was  i s sued  i n  t he  sum o f  g6 ,334 .40 .

3.  By contract  dated October  21,  L964r  pet i t ioners,  Anthony

Froehlich and Elizabeth Froehlich, agreed to sel-I approximatel-y one

hundred and for ty- two (142)  acres to  two ind iv iduals ,  namely,

Dona ld  G .  Pa r t r i ck  and  S tan ley  A .  N ies loss .  Th i s  con t rae t ,  da ted

October  22,  L964,  eonta ined cer ta in  cont ingencies.  Subsequent ly

and in  Apr i l  o f  1965 the cont ingencies were waived by the purchasers

and the contract  became f i rm.  T i t le  c losed thereon on December 9,

1965.  At  the t ime of  c los ing the contract  was ass igned by the purchasers

to  P ineda le  eu i l d ing  Corp .

4.  The to ta l  contract  pr ice was $780,L2O.00 and was computed

a t  t he  ra te  o f  $5 ,500 .00  pe r  ac re  f o r  141 .84  ac res .  Thepu rchase rs

and the corporat ion between contract  and c los ing paid to ta l  cash of

$156 'O24 .O0 .  B roke rage  pa id  to  the  b roke r  on  accoun t  o f  t he  sa le
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was at  the rate of  f ive percent  and by agreement  was to  be paid as

the se l lers  received the monies to  be paid on the purchase pr ice.

The difference between the down payment on contract and closing and

the purchase price was by way of a purchase money mortgage urhich was

in  the  to ta l  amoun t  o f  $624 ,095 .00 ,  ma tu r ing  on  December  8 ,  1970 ,

w i th  i n te res t  a t  t he  ra te  o f  f i ve  pe rcen t .

5 .  The premises which eonst i tu ted the subject  mat ter  o f  th is

contract  were acqui red by pet i t ioners,  Anthony Froehl ich and El izabet l t

Froehl ich,  and held by them as tenants,  by the ent i re ty ,  through

var ious conveyances ( f ive in  a l l ) ,  commencing wi th  the ls t  day of

Apr i l - ,  l -949 and the f ina l -  conveyance being made in  February of  l -953;

except that one of the above-mentioned deeds conveyed the premises

descr ibed in  that  deed to pet i t ioner ,  Anthony Froehl ich.  Wi th respect

to  the parcel  he ld so le ly  by pet i t ioner ,  Anthony Froehl ich,  that

parcel  consis ted of  approx imate ly  twenty- f ive acres of  land out  o f

the ent i re  parcel  conveyed.

6.  A por t ion of  th is  farm land was not  t i ! - Iab le s ince i t  was

in woodland and a lso had cer ta in  dra inage problems.  At  the t ime

the premises were conveyed a por t ion of  the land,  approx imate ly

twenty acres,  had been ut i l ized by another  farmer and a por t ion,

L2.L2 aeres,  was subject  to  the golden nematode quarant ine.  The

balance of  the land was cu l t ivated by pet i t ioner ,  Anthony Froehl ich,

i n  connec t i on  w i th  h i s  f a rm ing  ope ra t i ons .  The  ac tua l  amoun t  o  f
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acreage that  was t i l lab le out  o f  the to ta l  parcel  conveyed was

118.27 acres,  less the L2. I2  acres subject  to  quarant ine,  for  a

to ta l  o f  106 .15  ac res  tha t  were  ac tua l l y  f a rmed .  O f  t h i s  t o ta t ,

twenty acres were leased to another farmer so that they were not

used by the taxpayer  in  h is  farming operat ions.  OnIy 86.15 acres

of  the to ta l  f41.84 aeres so ld were used by Anthony Froehl ich in

his farming operation. Ttre principal crop raised on the premises

was  po ta toes .

7. Anthony Froehl- ich has been engaged in farming since earl-y

youth and has cu l t ivated var ious farm lands in  connect ion wi th  h is

own farming operations for upwards of thirty years. He has no other

occupat ion.  E l izabeth Froehl ich has been a housewi fe s ince the

date of  her  marr iage to  Anthony Froehl - ich in  L936.  She a lso has

no other  occupat ion.

8.  The to ta l  rea l  estate taxes as assessed by the Tol rn of

Hun t ing ton  fo r  t he  yea r  L964 /65  amoun ted  to  $9 ,298 .0 I .

CONCLUSIONS OF I,AW

A. That  the income received by pet i t ioner ,  Anthony Froehl ich,

in  the year  1965 f rom the sa le of  h is  farm const i tu ted income f rom

the use of  an asset  connected wi th  h is  farming business and not  income

received so le1y by reason of  ho ld ing,  leas ing or  managing real  proper ty

exempt  f rom imposi t ion of  un incorporated business tax in  accordance

w i th  the  mean ing  and  i n ten t  o f  sec t i on  703  (e )  o f  t he  Tax  Law.
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B .  Tha t  t he  a fo resa id  rea l  es ta te  t ransac t i ons  o f  pe t i t i one r ,

Anthony Froehl ich,  dur ing the year  1965 const i tu ted the carry ing

on of  an unincorporated business and the income der ived theref rom was

subject  to  unincorporated business tax in  accordanee wi th  the meaning

and in tent  o f  sect ion 703 of  the Tax Law.

C. That the petit ion of Anthony Froehlich and Elizabeth Froehlich

is  denied and the Not ice of  Def ic iency dated November 30,  Lg7o,  is

sus ta i ned .

DATED: Albany, Nevr york

May 6,  L976
STATE TAX COMMISSION

hu-* \Cr,*
COMMTSSIONER

--->

PRESTDENT

COMMISSIONER


