
STATE OF NEId YORK
STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

A. FORTIN SOI{S

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determlnatlon or a Refund
of Unlncorporated Buslness
Taxee under Art icle(ei 23 of the

AFFIDAVIT OF MAILING

Tqrr Law qf_or_ !be_ Year(s) olirlsfuddf,)
1970 and I97: - .

State of New York
county of AlbanY

Janet Mack

she le an enpLoyee of the

age, and that on the 3rd

Notlce of DeclsLon

, being duly sworn, depoaee and saye that:

Department of Taxatlon and Flnance, over 18 yeare of

day of December ,  Lg76, she served the wlthin

by (certlfied) mail upon A. Fortln Sons

the petltioner ln the withln proceedl.ng'

securely sealed postpald wrapper addreseed

(w)
by enclosing a true copy thereof in a

as fol lo lvs: A. Fort in Sons
23 L/2 Iafayette Street

. Plattsburgh, NY I29O1

and by depoeLtlng same enclosed in a postpatd properly Eddressed wrapper ln a

(post of f lce or off lc ial  depository) under the excLuslve care and custody of

the Unlted States Postal  Servlce within the State of New York.

That deponent further says that the said addreasee le the (Uenrm*ftdtae

rfiObet petttioner herein and that the addregs set forth on eald wrapper ls the

Last knom address of the (*pxCreOgrti$Ecrflotle) petttloner,

Sworn to before Ee thLs

3ra day of December , L9T6

rA4 (2176)



STATE OF NEI{ YORK
STATE TN( COMMISSION

In the llatter of the Petltion

o f

A. FORIIN SONS

For a Redeterninat ion of a Def icLency or
a Revision of a DeterminatLon or a Refund
of Unlncorporated Blrqlness
Taxes under Article G) 23 of the
Tax Law for the Year(s)IfiK8l[ilFil{NS
197o ana L97L.

by enclosing

as  fo l lons :

AFFIDAVIT OF MAILING

State of New York
county of Albany

A1bany

she is an

age, and

Notlce

CPA (repreeentatlve of) the petltioner ln the withln proceedtng,

a true copy thereof Ln a securely sealed postpal.d wrepper addreeeed

William A. McKnlght. CpA
CarelLa & Mcl(niglrt 

'

IO Second Street
Troy, NY 12180

and by deposi.ting same enclosed ln a postpa[d properly addressed wrapper ln a

(post of f lce or off ic ia! .  deposltory) under the exclusive care and custody of

the United States Postal  Servlce wlthln the State of New York.

That deponent further saye that the said addreseee ls the (repreeentatlve

of the) petitioner hereln and that the address set forth on sald wrapper le the

last known addrese of the (repreaentatlve of the) petltioner.

Sworn to before me thle

3"6 daY of December

, belng duly eworn, deposes and saya that

enployee of the Department of Taxatlon and FLnance, over 18 years of

that on the 3rd day of December , Lg 75, Ehe aenred the wl.thin

of Decislon by (cert l f ied) mai l  upon Wl1Llan A. McKnlght,

rA-3 (2176)
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

lF?-!Go
TELEPHONE:  (5 . |6 )

r

gtprvlrer ef
gilIl Cfrllf Errlajl

DrGnLfr t, 19?6

VryTtraLy
a{/ur-^/,

Tlnnrrf"
Enc.

ec: Pet i t ioner 's Representat ive:

Taxing Bureau's Representat ive:

l, lbrtLn 8mr
e3 r/t lrnrrtt. Ett| t
Pl$trberab, nr r8gol.

Omtlrnmr

DMt8Itr
Please take notice of the
of the State Tax Cornrnission enclosed herewith.

Please t{e {gher notice that Pursuant to
Sect ion(s) of the.Tax Law' anY
proceeding in court to revigt 

"t {fflt}nrdeci:
sion must be cormnenced within
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

ADDRESS YOUR REPLY  TO

yours

rA-1 .12  (L176)
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STAIE OF NEI,I YORK

STAIE TN( M}OfiSSION

In the Matter of the Petiticn

of

A. FORIIN SOI{S

for Redetsmination of Deficiency or for
RefiJnd of Unincorporated Business Ta:res
r.nder Article 23 of ttre Tax Lav.z for ttre
Years 1970 and L97L.

DECISION

Petitioner, A. ForEin Sons, 23 L/2 Lafayette Street, Plattsburgfr, New Yor'lc

L2901, has filed a petiticm for redetemrination of deficiency or for refind of

urincorAorated br-r.siness ta:res r.rrder Article 23 of ttre Tac Lel,r for the years

1970 nd L97L. (File No. 1521). A srnall clairns heffing was held before

Joseph Cfyqnoaty, Ilearing Officer, at ttre offices of ttre State Ta< Cornnission,

State Capus, Albarry, NewYork, on July 26, L976, at 9:15 A.M. Petitioner

appeared by William A. McKnight, CPA. TLre lacone Ta< Br.nreau appeared by Peter

Crotty, Esq. , (Michael Weinstein, Esq. of counsel).

Is incore derived frqn ttre rerrtal of real property md the operation of

a rmtel subject to ttre r:nincorporated br:siness tax inposed r-nrder Article 23 of

ttre Tax Law?

FINDITGS OF EACT

1. Petitioner, A. Fortin Sons, filed Nevr Yodr State pararership reu,rns

for 1970 and 1971.

2. Or February 25, L974 nd April 14, 1975, the hcm Tax Br:reau is$red

noticegof deficiencies against petitioner, A. Fortin Sons, for the taxable years

L970 afl 1971 respectirrcly. Ttre hcorre Tax Br-reau asserted that inccre derirrcd



-2-

f:rom the rental of real esLate and operation of a uptel was considered to be

part of the parbaership business incone strbject to the r:nincorporated br:siness

tax r:nder Article 23 of ttre Tac Law.

3. Petitioner, A. Fortin Sons, is a pararership located in Plattsblrgh,

Nenrr York. Henry J. Forfin and Leo P. Forcin each qnrred a 5fA interest in the

parbrership. Ttre parArerstr-ip exists for the prirnary purpose of orperating a

retail fi:el oil dealership. Approxirnately 9tr/. of ttre grcss receipts of the

parhrership are attributable to the fiel oil br:siness. Ttre pararership also

reports incoue from the Goldengate Beach }4ctel in Plattsbrrgfi and three parcels

of real property frour wtridr it derirres the reuraining Lff/" of tlre reported gross

receipts. It was the incone from this nptel and tlre ttrree parcels of real

properEy vftrich the hcoue Tax Br-reau held strbject to the urinco4orated business

ta>..

4. ltre Coldengate Beadr }4ctel located in Plattsbrrgh, Nen^r York raas acquired

on Septenber 11, L967 by l{erury J. Fortin and Leo P. Fortin as terumts in compn.

Ttre rrctel was included as an asset on the pararership returns. Itre rcte1 consists

of 50 fr-nnrished urits of v*ridr about 12 r:nits sera/e tranrsierrt gr.rests; the balsrce

are efficiency apartrrents. There was no bar or restalrant located on the prerrises.

5. Ttre three parcels of real estate vfuich prodr.rced rerrtal incosp were

listed as assets on tlre parunership ret"urns of A. ForLin Sons and consisted of a

gas station, a warehor.:se and trr aparurxil-t house. These properEies were not

contiguous with arry other property otnned by ttre pararership. Ttre activities

relatirre to these properties were limited to collecting the rents and nanagerent

of said properties.

6. Separate books of accorart were kept folc the untel, ttre real pro'PerEy

rerrtals and ttre fi.rel oil operation.
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7. Petiticrrer, A. Fortin Sons, contends that the untel arrd real estate

operations conform to section 703(e) of the Tax Lar^r md ttrat ttre incore derived

therefrom is o<eryt from the unincorporated business ta:..

CONCI.I]SIONS OF IAW

A. That the receipts derirzed fronr the rental of three parcels of real

Property consisting of a gasoline station, a warehouse and an aparffirt house

are not sr:bject Lo the r.rrincoryorated br.r.siness tax within the meaning and intent

of section 703(e) of the Tac Lar^r.

B. that tlre receipts derirrcd from ttre operation of the mtel are subject

to ttre r:nincorporated business tax as iryosed under Article 23 of ttre Tac Lar'r

and r-rrder forrer r:nincorporated br:siness tax regulations Ersr:ant to Article 16A

of the Tax Law.

C. That ttre petiticn of A. Fortin Sons is granted to ttre erGent that inccae

of $4,353.52 for 1970 and $3,698.70 for L97L derived frqn the rental of tlrree

parcels of real properEy is not subject to the unincorporated br:siness tax in

accordance with section 703(e) of tlre Tax Law. That the hcoue Tax Br-u:eau is

hereby directed to accordingly nodify the notice of deficiencies issr:ed

February 25, L974 and April 14, L975, and that e)<cept as so granted the petition

is in all ottren respects denied.

MIED: Albalry, Ner,v York
December J ,  L976

STAIE TA)( CO}OfiSSIOI{


