
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

HENRY FORSTER

For a Redetermlnat ion of a Def ic iency or
a Revision of a Determinatton or a Refund
of  Un incorpora ted  Bus iness  Taxes
Taxeg under-Art ic le(s) 23 of the
Tax Law for the Year(s) or Period (s) 1964
th rough 1968.

AFFIDAVIT OF I,IAILING

by

a s

State of New York
County of

MARYLOU SAMUELS , being duLy sworn, depoees and says that

she is an empl.oyee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 22n6tay of November . '  L976, she served the withln

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma l l  upon Henry  Fors te r

enclos lng

fo l l ows :

(leqqoenmbeEixepf) the petltioner ln the wiBhln proceedLng,

a Lrue copy thereof in a securely seaLed postpatd rtraPPer addreseed

Mr. Henry Forster
t69  E.  TBth  Sr ree t
New York ,  New York  10021

and by deposltlng same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic ial  depository) under the excluslve care and custody of

the United Stat,es Postal  Service within the State of New York.

Thac deponent further says that the said addressee ls the (Uepfqgel***ltF

ef*he) petitloner hereln and that the addreos set forth on sald ltraPPer ls the

last known address of the {cUggf*Xget**ir*rrqf,fxElp) petitloner.

Sworn to before

21nd, day of

1

me this

Novembep t976.

rA-3 (2175)



STATE
DEPARTMENT OF

OF NEW YORK

TA)(ATION AND FINANCE

STATE TAX COMMISSION

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ilovrub* 2?, f9?6

![r. lirnry Fomtrr
159 E. ?8tb Stnmt
l|lr forl, Hlr for& f00el

Dclr Dlr. Fomtrr:

Please take notice of the DECIEIOIf
of the State Tax Cormnission enclosed herewith.

?lease take further notice that Pursuant, to
Seet ion(s) 722 of the Tax Law, anY
proceeding in court to revielt an adverse deci-
s,ion must be conunenced withln { nOnthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allol'ved in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper ly .

f S r

. eo8unt{

ADDRESS YOUR REPLY  TO

TELEPHoNE: (sr 8)lt i?-3850

r

Enc.

c c :

upirvl|tng rcr
[rantug Offla*

Taxlng Bureau ts Representative:

rA-1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i - t i on

o f

HENRY FORSTBR

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Unincorporated Business Taxes
under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he
Years  1964  th rough  1968 .

DECISTON

Pet l t i one r ,  Henry  Fo rs te r ,  res id lng  a t  l - 69  Eas t  TB th  S t ree t ,

New York ,  New York  10021 ,  has  f i l ed  a  pe t i t i on  fo r  rede te rm lna t l on

o f  a  de f i - c i ency  o r  f o r  re fund  o f  un ineo rpo ra ted  bus iness  taxes  under

Ar t ic le  23 of  the Tax Law for  the years L964 through 1968.  (F i1e

No .  00540 ) .

A formal  hear ing was held before Edward L.  Johnson,  Hear lng

Of f i oc r , -  a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss lon ,  Two  Wor ld
t  

q v

Trade  Cen te r r  New  Yo rk ,  New Yo rk ,  oh  June  B ,  19T6  a t  2245  P .M .

Pet i t ioner  appeared pro se.  The Income Tax Bureau appeared by

Pe te r  C ro t t y ,  Ese . ,  (Ab raham Schwar t z ,  Esq . ,  o f  counse l ) .

ISSUE

Whethe r ,  pe t l t i one r ,  Henry  Fo rs te r t s  ac t i v i - t i es  as  a  rea l

estate broker  and consul tant  dur ing the years 1964 through ] -968

cons t i - t u ted  the  ca r ry ing  on  o f  an  un inco rpo ra ted  bus lness .

F]NDTNGS OF FACT

1 .  Pe t i t i one r ,

State combined income

Pet i t i one r ,  f a l l ed  to

sa id  yea rs .

Henry  Fors te r ,  and h is  w i fe ,  f i l ed  New York

tax  re tu rns  fo r  the  years  l .964 th rough 1968.

f i le unincorporated busi-ness tax returns for
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2 .  On  January  29 ,  L973 ,  t he  fncome Tax  Bureau  i ssued

a  S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one r ,  Henry  Fo rs te r ,

for  un i r rcorporated business tax due for  the years l -964 through

1968 .  I n  acco rdance  w i th  the  a fo resa id  S ta temen t  o f  Aud i t  Changes  '

i t  i s sued  a  No t i ce  o f  De f i c i ency  o f  $3  12 )10 .94 ,  p l us  i n t e res t  o f

$ t r z l 4 .o2 ,  f o r  a  sum to ta l  o f  $4 ,454 .96 .

3 .  Pe t i - t i one r ,  Henry  Fo rs te r ,  a  rea l  es ta te  b roke r  and

consul tant ,  has been engaged in  rea l  estate management  and

development  for  many years.  From L964 through March 1967,  he

worked  as  a  t rus tee  fo r  F i r s t  Na t i ona l  Rea l  Bs ta te  T rus t .  He

inspec ted  p rope r t y  o f fe red  to  the  t rus t  by  numerous  rea l  es ta te

b roke rs .  The  amoun t  o f  f ees  pa id  to  h im  was  based  upon  a

pe rcen tage  o f  t he  asse ts  o f  t he  t rus t .  Pe t i - t i one r  had  regu la r

da i l y  wo rk i ng  hou rs ,  f r om 9 :00  A .M .  t o  5 :00  P .M .  F i r s t  Na t l ona l

p rov ided  pe t i t i one r  w i th  an  o f f i ce  and  a  sec re ta ry .  Pe t l t i - one r

t rave led  to  app rox ima te l y  twen ty - f i ve  c i t i es  du r ing  h i s

assoc ia t i on  w i th  sa id  t rus t ,  w i - t h  F i r s t  Na t i ona l  p rov id ing

re i -mbursement  for  a l l -  expenses incurued.  No taxes were

wi thheld f rom hj -s  fees and pet i t ioner  d ld  not  know whether

soc i -a1 secur i - ty  or  unemployment  insurance were wi thheld f rom his

remunera t i on .  F i r s t  Na t i ona l  exe r ted  i nsubs tan t i a l  con t ro l -

ove r  pe t i t i one r r s  da i l y  ac t i v i t i e s ,  g i v l ng  no  spec i f i c

j -ns t ruc t i ons  conce rn ing  the  pe r fo rmance  o f  h i s  du t i es .

4 .  Du r i -ng  the  pe r iod ,  pe t i t i - one r ,  Henry  Fo rs te r ,  wo rked

fo r  F i r s t  Na t i ona l  T rus t  he  a l so  pe r fo rmed  se rv i ces  as  a  rea l

es ta te  b roke r  and  consu l tan t  f o r  seve ra l  c l l en ts  he  had  worked

fo r  p rev ious l y  as  we l l -  as  two  o the r  f i rms ,  Beauva is  Rea l t y  Co . ,

and  Va l -e roy  Rea l  Es ta te  Co . ,  I nc .
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5 .  A f t e r  pe t i t i one r ,  Hen ry  Fo rs te r r s  a f f i l i a t i on  w i t h  F i r s t

Na t iona l  T rus t  t e rm lna ted  i n  March  1967 ,  he  en te red  i n to  an

arrangement  wi th  Wi l l iam A.  Whl te and Sons,  conver t ing apar tment

houses  i n to  cooperab ives .  Pe t i t i one r  was  pa id  so1e1y  on  a

commiss ion  bas i s  and  no  taxes  were  w i thhe ld  f rom sa id  commlss lons .

Dur ing  the  rema in ing  pe r iod  i n  i ssue ,  pe t i t i one r  con t i nued  to

s i -gn i f icant ly  augment  h is  income by work ing as a real  estate broker

and  consu l tan t  f o r  o the r  c l i en ts .

CONCLUSIONS OF LAW

A.  Tha t  t he  i ncome rece i ved  by  pe t i t i one r ,  Henry  Fo rs te r ,

du r ing  the  yea rs  1964  th rough  1968 ,  cons t i t u ted  rece ip t s  f rom h l s  j -

regu la r  bus iness  as  a  rea l  es ta te  b roke r  and  consu l tan t  and  no t

compensat lon as an employer  or  f iduc iary ,  exempt  f ron the \

impos i t i on  o f  un inco rpo ra ted  bus iness  tax  i n  acco rdance  w i th  the

mean ing  and  i -n ten t  o f  sec t i on  703 (U)  o f  t he  Tax  Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t l t i one r ,  Henry  Fo rs te r ,

du r ing  the  yea rs  : - . 964  th rough  1968 ,  cons t i t u ted  the  ca r ry ing  on  o f

an  un lnco rpo ra ted  bus iness ,  and  i ncome thene f rom was  sub jec t  t o

unincorporated business tax in  accordance wi th  the meanlng and ln tent

o f  sec t i on  703  o f  t he  Tax  Law .

C .  Tha t  t he  pe t l t i on  o f  Henry

No t i ce  o f  De f i c i ency  i ssued  January

DATED: Albany,  New York
November  22 ,  L9T6

Fors te r  i s

29 ,  1973  i s
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