
STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

PERCY ETTINGER

For a Redetermination of a Deficlency or
a Revlslon of a DetermLnatlon or a Refund
of Unincorporated Business
Taxes under Art icle&I 23 of the
Tax Law,fot the Year(s))OECFCIl!ffi<
1967 and 1968.

State of New York
County of Albany

Catherine Steele , being duly sworn, deposes and says that

she ie an employee of the DeparLment of Taxation and FLnance, over 18 yeare of

age, and that on the 26th day of August , L9 76, she eerved the wlthln

Notice of Decision by (cerr i f ied) maiL upon Percy Ett inger

&eprrrogtt(E<dx the petltioner ln the wlthin proceedLng,

by enclosing a true copy thereof tn a securely sealed postpatd wrapper addresaed

as foLlows: Mr. Percy Ett inger

Box 191
lfhornwood, lilew York LO594

and by depositlng same enclosed in a poetpald properly addreseed wrapper ln a

(post of f ice or off ic ial  deposltory) under the exclugive care and cuetody of

the Unlted States Postal  Servlce wlthln the State of New York.

That deponent further says that the said addreasee le the €|5ffrCgilfAgg

ot!<:cfi$ petitloner herein and that the address set forth on sald nrapper le the

last knnrn address of the 6C*gre*cnfxtdnnxsd<>tbc) petttloner.

Sworn to before me thls

26th day of August ,  L976

AFFIDAVIT OF MAILING

rA4 (2176>



STATE OF NEI'I YORK
STATE TN( COI'IMISSION

In the l,latter of the Petitlon

o f

PERCY ETTINGER

For a Redeterminat ion of a Def lc iency or
a Revision of a Determlnation or a Refund
of Unincorporated Business
Taxes under Article$! 23 of the
Tax Lawifor the Year(s) dO@OedCIEX
1967 and 1968.

State of New York
County of AlbanY

Catherine Steele

she is an ernployee of the

age, and that on the 26th

Notice of Decision

AFFIDAVIT OF MAILING

, being duly sworn, depoaee and saya that

Department of Taxation and Flnance, over 18 years of

day of August ,  L976, she senred the wlthln

(representatlve of)

by encloalng a true copy thereof ln a

as fol lows: Irv ing Rosner,  CPA
Irving Rosner & Co.
30 South Broadway
Yonkers, New York 10701

and by depoeltlng eame enclosed tn a postpeld properly addreaaed wrapper Ln a

(post offlce or official deposltory) under the excluslve care and custody of

the United States Postal  Servj .ce withln the State of New York.

That deponent further saye that the sald addresaee le the (representatlve

of the) petltioner hereln and that the address set forth on eaid ltraPper lg the

Last known address of the (repreaentative of the) pettttoner.

Sworn to before ne thLs

26t}r day of August , L976

by (certlfied) mail upon lrving Rosner, CPA

the petltioner Ln the wlthln proceedtng,

eecureLy sealed postpal.d ltraPPer addreseed

rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ta0rmt tf' ttt6

AODRESS YOUR REPLY  TO

TELEpHoNE: trrer {tr?-lll0

r lS, lbrqll fttinfrf
ln til
lhcmooC, n lodr l0ita

Dcar Fr ftttagfr

Please take notice of the DEIttil
of the state Tax Conunission enclosed herewith.

Please take further notice that pursuant to
Sect ion(f)  . l f i  of  the Tax I 'aw, anY
proceeding in court to revielt an adverse deci-
sion must be cormnenced within { 5gt&f
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allonred in accordance with this
decision or 'concerning any other matter relat ive
hereto rnay be addriessed Lo the undersigned' They
w111 be referred to the proper party for reply.

eq1-t:ru1y

Enc.

cc: Pet i t loner 's Representat ive:

TaxLng Bureau I s Representative :

sqnrYtrc of nl'l
GlrLr frslryf

TA-1 .12 (L176)



STATE OF NEW YORK

STATE TA)C COMMISSION

In the Matter of the Petit ion

o f r

PERCY ETTINGER

for a Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law for
the Years L967 and 1968.

DECISION

Petit ioner, Percy Ett inger, Box 191, Thornwood, New York

10594, has f i led a petit ion for redetermination of a deficiency

or for a refund of unincorporated business taxes under Art icte

23 of the Tax Law for the years L967 and 1968 (F.i te tto. 8-14847834).

A smal l  c la ims hear ing was held before Wi l l iam Valcarcel ,  Smal l

Claims Hearing Off icer, at the off ices of the State Tax Conrnis-

sion, T\oo World Trade Center, New York, New York, on Apri l  29,

L976,  a. t  2zL5 p.m.  Pet i t ioner ,  Percy Et t inger ,  appeared by

Irving Rosner, C.P.A. Ttre Income Tax Bureau appeared by Peter

Cro t t y ,  Esq . ,  ( James  A .  Sco t t ,  Esq . ,  o f  counse l ) .

ISSUE

Is the income received by the petit ioner, Percy Ett inger,

f rom his  act iv i t ies as a sa les representat ive,  subject  to  the

unincorporated business tax pursuant, to Art icle 23 of the New

York Tax Law?
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FINDINGS OF FAS

t. Petit ioner did not f i le unincorporated business tax

returns for the years L967 and 1968.

2. Upon audit,  the Income Tax Bureau issued a deficiency,

holding the income from his activit ies as a sales representative

subject  to  the unincorporated business tax.

3.  Pet i t ioner  is  a  sa les representat ive,  represent ing the

firms of Lofts Pedigreed Seed, Inc., a New Jersey f irm, and Loft

Dahlgren,  Inc. ,  a  Minnesota f i rm,  s t r ic t ly  on a commiss ion basis ,

with no withholding of payrol l  taxes and no reimbursement of

bus iness expenses.  A l1 sa les orders,  inc lud ing those of  Lof t

Dahlgren,  Inc. ,  were p laced througtr  Lof ts  Pedigreed Seed,  Inc. ,

who owned 50% of their stock.

4. Petit ioner had no division of t ime and effort between

the two f irms he represented. Although he period.ical ly reported

to Lof ts  Pedigreed Seed,  Inc. ,  no rest r ic t ions or  contro ls  were

imposed, by either f irm, over his t ime and activit ies.

5. Petit ioner paid his own self-employment taxes and was

not covered by workmen's compensation or other employee-related

programs.
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CONCLUSIONS OF I,AW

A. That suff icient direction and control were not exercised

Lof t  Ped. igreed Seed,  Inc. ,  or  Lof t  Dahlgren,  Inc.  to  resul t  in

employer-employee relationship.

B. That the petit ioner is subject to the unincorporated

business tax within ttre meaning and intent of section 7O3 of

Art icle 23 of the Tax Law.

C. That the petit ion of Percy

Not ice of  Def ic iency issued May 24,

DATED: Albany, New York
August  26 ,  : . -976

Ettinger is denied and the

L97L ,  i s  sus ta ined .

/

COMMISSION


