
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r the Pet i t ion

. ENNISIIARRY

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Ta.xes  under  Ar t i c le (s )23 of  the

;i lt tg%f.or 
the Year(s) Le62, Ie63

Sta te  o f  New York
County of Albany

iIAITET MACK , being du

she is an employee of the DeparEment of Ta.xat

age, and that on the 27th day of i lanuary

Notice of Decision (qe<Re$#lriioa$*gs) by (cer

proceed ing ,  by  enc los ing  a  t r ue

rdrapper addressed a.s fo lLows:

copy thereof

Mr.  Harry  L.
RD #3
Horseheads,

and by deposit ing same encl-osed in a postpald

(pos t  o f f i ce  o r  o f f i c ia . l  depos i to ry )  under  t

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th

That deponent further says that the sa. id

otE! pet l t ioner herein a,nd that the address set

known address of Ehe (rEnloexsatrixmoftfbcl

Sworn to before me this

27th da.y of ilanuary ,  Ln6 .

o f

o f

L
AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAII

y sr i lorn, deposes and saYs that

on and Finance, over 18 years of

,  1976, she served the within

i f ied) mai l  upon l larry L. Ennis

) rhe pet i t ioner in the within

a securely sealed postpaid

Ennis

ew York 14845

roperLy addressed wrapper in a

exclusive ca.re and custody of

rhe State of New York.

ressee is the (xegoc:reo8*ge

forth on said rilra.pper is the last

t i t ioner .

- 
? t<f/
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t
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forth on said r i l rapper ls the last
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t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h
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of)  pet i t ioner  here in a,nd that  the address se

known address of  the ( representat ive of  the)

e exclusive ca.re and custody of
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2 7 L h

to before me this

day of ,Tanuary
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STAIE
.DEPARTMENT OF

OF YORK
TA)(A N AND

s lA tE ta r  coMMrSt rox

Hca i rxc  u l { t t

P A U L  G R E E N B E R G

SECRETAiY TO
coMM |  9sr0x

AOORESS YOUR REPLY TO

I {R .  WRIGHT
i lR .  COBURN
i IR .  LE ISN  ER

(s18) 4s7-3850

FINANCE

STATE TAX COMMISSION
BUILDING 9,

STATE
ALBANY. N.Y.

A R E A  C O O E  5

DltrtrDr A1

llr. Earry ln. tnntrt
nD *t
brrchradr, t{€r York l.[8t$5

Dolr !|tr. Bmt r c

Please take
of the State

Please take fur ther  not ice
Secrion G) 7tt
proceeding in court to
sion must be commenced
from the date of this

New York
27, 1976

t pursuant to
the Tax Law, any
an adverse deci-
4 rcntlr

computation of tax
rdance with this

er matter relative
e undersigned.

proper party for

Ve ru ly yours,

t ive

not ice of  the
Tax Comrnission nclosed heremrith.

revl_
withi

notic

Any inquir ies concerning
due or refund al lowed in
decision or coneerning any
hereto may be addressed to
These wi l l  be referred to
reply .

Enc .

cc : Pe t i t i one r ' s  Represen
Law Bureau

rA-1 .12  (L2 /7s)



To : state Tax commission

FROil : Edward Rook

SUBJECT: The Pet,ition of Harry L. Ennis
Unincorporated Business Taxes, 962 ,  1963 ,  L964 .

The attached file and the
been reviewed. rt is r
of the proposed decision be

lltre taxpayer asserts that
American Agriculturist, Inc.
and is not an independent con
porated business tax. The
from American Agriculturist,
and New York State income tax
was withheld. American Agricul
unemplolzment . insurance, disabil-

oposed decision have
that the conclusion

e is employed by the
by Weatherby Agencies

subject to unincor-
yer received a salary
. from which Federal

social security tax
urist also provided +

ty insurancer lfroup
medical protection, part icipa in its pension plan,
paid vacation and business se reimbursernent. lltte
taxpayer received commissions, overrider and a con-
sultant fee from Weatherby ies. The evidence

iculturist, Inc. and
ificant control and

indicated that both American
Weatherby Agencies retained sig
direction over the taxpayer's i t i e s .

August  28 ,  1975
Attachment - file

ROOK
RY TO THE
A)( COMMISSION

*)t\* t
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STATE OF NEW YORK

STATE TAX COMMISSION

In the I'Iatter of the Petition

o f

HARRY L. M{NIS

for Redetermination of a Deficiency
or for Refund of Unincorporated
Business Taxes under Art icle 23 of
the Tax Law for the Years 1962,
1963 and L964.

Petit ioner, Harry L. Ernis, peti

deficiencies in unincorporated bus

the Tax Law for the years 1962, 19

A formal hearing was held at t f ie

DECISION

for a redetermination

ess taxes under Article 23

3 and L964.

ff ices of the State Tax

of

of

Commission, State Off ice Build, ing, acuse, New York, oD i lune 29,

L969, before L. Robert Leisner, Heari

was represented by David A. Fir1ey, C

Officer. Ihe taxpayer

P.A., and the Income Tax

Bureau was represented by Saul Hecke

Esq .  ,  o f  eounse l ) .

,  Esg., (Alexander Weiss,

ISSUE

Did petit ioner, Harry L. Ernis' {ct ivit ies on behalf of t}re

American Agriculturist, Inc. and the Weatherby fuencies during

the years L962, L963 and L964, constitute the carrying on of

an unincorporated business?

FINDINGS OF FACT

1. Petit ioner, I{arry L. Ernis, t imely f i led New York State

income tax returns for the years 1962, J-963 and L964.

2. A Notice of Determination of deficiencies in unincof-

porated. business taxes for the years L962, 1963 and L964, was

issued on ApriL 29, 1968, against the taxpayer under Fi le

No.  26750206.
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3. The taxpayer petit ioned for redetermination of the

de f i c i enc ies .

4. During the years in question, the petit ioner, Harry L.

Ennis ,  was employed by the Amer ican Agr icu l tur is t ,  Inc. ,  publ ishers

of a farm magazinee ds the New York State Fietd Manager- His duties

consis ted pr imar i ly  o f  h i r ing and t ra in ing sa les rePresentat ives,

and also sell ing subscript ions. He was paid a salary, which was

subject to Federal and New York State income tax withholding, and

socia l  secur i ty  tax wi thhold ing.  The Amer ican Agr icu l tur is t ,  Inc. ,

provided the petitioner with the fotlowing coverage and/or employee

benefits: New York state unemployment rnsurance, workmen's compensa-

t ion or disabit i ty insuranee, group medical insurance, group l i fe

insuranee, part icipation in the company's pension program, three

weeks paid vacationr drrd business expense reimbursement. l fhe

corporation exercised dominion and control over petit ionerrs activ-

i t ies as both as a personnel manager and as a salesman.

5.  Dur ing the years in  quest ion,  the pet i t ioner  a lso was

employed by the Weatherby Agencies for the North American Accident

Insurance Company, as a trainer of salesmen and as a salesman

himself .  He was paid commissions, Elrr overrider, and a consultant

fee. l lhe eonsultant fee was paid for services rendered as a

manager of personnel and the petit ioner was in no sense an indepen-

dent contractor.

6 .  Pet i t ioner 's  act iv i t ies fo t  the Weatherby Agencies

coinc ided wi th  h is  dut ies for  the Amer ican Agr icu l tur is t ,  Inc. ,

and, in each instance, the respective corporations retained
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author i ty  to  d i rect  the pet i t ioner 's  act ions to  any act iv i ty  which

they felt demanded his attention.

7. The petit ioner went to annual sales conferenees in connec-

t ion with both the American Agriculturist, Inc. and sponsored by

the Weatherby Agencies, and both corporations paid parts of the

pet i t ioner 's  expenses at  these eonferences.

CONCLUSIONS OF LAW

A. That the activit ies of the petit ioner in 1962, 1963 and

L964r  on behal f  o f  the Amer ican Agr icu l tur is t ,  Inc, ,  were those of

an employ€€, did not constitute the carrying on of an unincorporated

business and were not subject to the unincorporated business tax.

B. That the petit ion is granted and the Notice of Deficiency

issued Apr i l  29,  1968,  is  cancel led.

DATED: Albany, New York

January 27, 1976

STATE TA)( COMMISSION

COMMISSIONER

COMMISSIONER


