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STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT D. EDELSTEIN

For a Redetermlnation of a Deficiency or
a Revislon of a Determlnat,lon or a Refund
of Unincorporated Business
Taxes under Att icle(*) 23 of the
Tax Lawrfor the Year(s) ft1$gE*gftg1}
L964 through L967.

AFFIDAVIT OF MAILINC

State of New York
county of Albany

Janet Mack , beLng duly sworn, depoeee and eaye Ehat

she is an enployee of the Departnent of Taxatlon and Fl.nance, over 18 yeare of

age, and that on ttre 18th day of November , L976, she served the wlthln

Notice of  Decis ion by (certtfled) nail upon Robert D. Edelstein

SrgWwfaoesr:odi the petltloner ln the wlthln proceedtng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addreaeed

as fo l lows:  Mr.  Rober t  D.  Edels te in
645 Lakeview Avenue
RockvilLe Centre, New York 11570

and by depositing Bame encLosed in a postpatd properly addressed wrapper Ln a

(post offlce or offlclal rlepository) under the exclusl.ve care and custody of

the United States Postal Servlce withtn the State of New York.

That deponent further says that the gald addressee la the (lrganoO*er

scl6e) petitloner hereln and that the addregs set forth on sald wrapper le the

last known addrees of the (renmffilegt1g;gfxflg| petl.tloner.

Sworn to before me thl.g

18th day of November ,  L9 76

rA-3 (2176)



STATE OF NEW YORK
STATE TN( CO},IMISSION

In the Matter of the Pet l t lon

o f

ROBERT D. EDELSTEIN

For a Redetermlnat ion of a Def ic iency or
a Revislon of a Determination or a Refund
e6 llnincorporated Business
Taxes under Art icle(x) 23 of the
Tax Law for the Year(s) Ct**glir*Kplx
L964 throueh L967.

State of New York
County of Albany

Janet Mack

she is an employee of the

age, and that on the 18th

Not ice of  Decis ion

, being duly sworn, depoeee and saye that

Departnent of Taxatlon and Flnance, over 18 years of

day of November ,  L976, she eerrred the wtthln

by (certlfled) naJ.l upon Paul Horkimer

of) the petltloner ln the wlthl.n proceedlng,

ln a securely eealed postpald wrapPer addresaed

AFFIDAVIT OF MAILING

(representative

by enclosing a true copy thereof

as follorps: Paul Horkimer
1155 Montauk Highway
East Patchogue, NY LL772

and by depositlng same enclosed in a postpetd properLy addregsed rrrapper Ln e

(poet office or offlclal deposltory) under the exclusl.ve care and custody of

the Unl-ted States Postel Service withln the State of New York.

That deponent further says that the satd addressee lg the (representative

of the) petitloner herein and that the addresa 8et forth on eald lrrapper ta the

Last known addrege of the (representatlve of the) petltloner.

Sworn to before me thls

lSthday of November ,  L976.
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STATE

DEPARTMENT OF
OF NEW YORK

TilGTION AND FINANCE

STATE TAX COMMISSION

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

l{ourdrr lE, lgto

Hr. Robrrt D. Bdrhtcln
6*9 trht{,r Alrmlr
nockntlh Cr*rtrr. !'{hr no{!k 115?0

Drrr l.lr. Edrlrtrlnr

Please take notice of the BCISIOI{
of the State Tax Commission enclosed hererwlth.

?lease take further notice that Pursuant to
Section($ 7rZ of the Tax Law, anY
proceeding in court to revieht an adverse deci-
sion must be cormnenced within 4 nmtbf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allol'red in accordance with this
decision or concerning any other matter reLative
hereto rnay be addressed
will be referred to the proPer

Ve

Peti t ioner 's Repres at ive:

Taxing Bureau's Representat ive:

ADORESS YOUR REPLY  TO

TELEPHoTE: rrr4 {t?tlttO

r

r Ly.
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STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on  i

o f :

ROBERT D. EDELSTEIN : DECISION

for  Redeterminat ion of  a  Def ic iency or  for  :
Refund of Unincorporated Elusiness Tax under
Article 23 of the Tax Law for the Years :
L964 through L967

Pet i t ioner ,  Rober t  D.  Edels te in ,  res id ing at  645 Lgkeview

Avenue,  Rockvi l - l -e  Centre,  New York l -1570,  has f i led a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  re fund of  un incorpor-

ated business tax under  Ar t ic le  23 of  the Tax Iaw for  the years

L964 through 1967.  (F i l -e  No.  00533) .

A formal hearing was held before Nigel G. Wright, Hearing Off icer,

at the off ices of the State Tax Conunission, Two World Trade Center,

New York,  New York,  oD June L7,  L976,  dt  11:15 A.M.  Pet i t ioner

appeared by his representative, Mr. Paul Horkimer. The Income Tax

Bureau appeared by Peter Crotty, Esq. (Michael Weinstein, ES9. of

counsel) 
"

ISSUES

I .  Whether  pet i t ioner ,  Rober t  D.  Edels te inrs  sa les act iv i t ies

during the years L964 through L967 constituted the carrying on of an

unincorporated bus iness .



-2

II. I{hether the Income Tax Bureau

Robert D. Edelstein, for unincorporated

years L964 through L967.

t imel-y assessed petit ioner,

business tax due for the

4rlqpINGS OF rACT

1. Petit ioner, Robert D. EdeLstein and his wife, Clare M.

Edelstein, f i led New York State personal income tax returns for

the years L964 through L967. Petit ioner, Robert D, Edelstein, fai led

to f i le New York State unincor?orated business tax returns for said

yea rs .

2. On October 28, L974, the Income Tax Bureau issued a Statement

of Audit Changes against petit ioner, Robert D. EdeLstein, for unin-

corporated business tax due from the income derived from his activi-

t ies as a saLesman during the years 1964 through L967, fn. aecordanee

with the aforesaid Statement of Audit Changes, a Notice of Deficiency

was  i ssued  fo r  $2 ,O47 .OO,  p lus  i n te res t  o f  $997 .7O,  fo r  a  sum to ta l

o f  $3 ,O44 .7O.

3, During the years L964 through L966, petit ioner, Robert D.

Edelstein, was a salesman for Playland Industries and Hi-Line Co.,

Inc, In 1967 petitioner worked for Pandora Sportswear in the same

capaeity. Petit ioner sold chil-drenrs wearing apparel for said firms.
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Petit ioner, Robert D. Edel-stein, was restricted by the firm

to a specif ied terri tory and to a specif ied price for sel l- ing his

merchandise. Only the companies could extend credit to his customers.

Al-L orders taken by petitioner were subject to acceptance by the fi-rms.

5. Petit ioner, Robert D. EdeLstein, had a paneJ.ed room in the

basement of his home in which room vTas his desk, typewriter and records.

6. Petit ioner, Robert D. Edelstein, was paid on a straight

commission basis. Petit ioner had no social security, state or

federaL income taxes withheld from his remuneration. Ho was not

reimbursed for his expenses while he was traveLing on company business.

Petit ioner took said expenses as i temized deductions on his income

tax returns during the years in issue. The firms for whom he sold

merchandise did not exercise substantial supervision and control over

his sales activit ies and techniques or over the t ime that he de-

voted to  sa les.

4 .

7.  Pet i t ioner ,  Rober t  D.  Edels te in ,

Bureau did not t imeJ-y issue an assessment

tax due for the years r.964 through L967.

CONCLUSIONS OF I,AW

alleged that the Income Tax

for unincorporated business

A. That petit ioner, Robert D. Edelstein, was an independent sales

representative, sel-J-ing merchandise for PlayLand Industries, Hi- l , ine

Co., Inc. and Pandora Sportswear during the years L964 through L967.

Said f irms did not exert suff icient control- over petit ioner's sales

activit ies to permit the designation of petit ioner as an employee



'  
* ! '

a  ' a



- 4

within the meaning and intent of section 703 (b) of the Tax l-raw.

Therefore,  pet i t ioner 's  sa les act iv i t ies were subject  to  the unin-

corporated business tax in the years 1964 through L967 within the

meaning and intent of section 703 of the Tax Law.

B, That section 583 (c) (1) (A) of the Tax Law, dS made applicable

to the unincorporated business tax by section 722 of the Tax Law,

states that the tax may be assessed at any t irne if  no return is f i led.

Petit ioner, Robert D. Edelstein, f i led no unincorporated business tax

returns for the years in question. The Income Tax Bureau is, there-

fore, not precl-uded from assessing petitioner for unpaid unincoryorated

business tax for the years L964 through L967 in aecordance with the

meaning and in tent  o f  sect ion 683(c)  ( f )  (a)  and sect ion 722 of  the

Tax Law.

C. That the petit ion of Robert D.

Notice of Deficiency issued October 28,

DATED: Albany, New York

November 18, L976

Edelstein is denied and the

L974 is  susta ined.

STATE TAX COMMISSION

COMMTSSIONER
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