
STATE OF NEI'T YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

EACAT\I & GRIIEIN
c/o Joseph C. Eagan

For a Redeterminat ion of a- Def ic iency or
a Revlsion of a Determlnatton or a Refund
of l}:incoqporated Business
Taxes under ArticLe(g) 23

AFFIDAVIT OF MAILING

of the

, betng duly eworn, deposee and saye that

Departnrent of Taxation and Flnancer over L8 years of

day of August , L9 76, she served the wlthln

Tax Law rfor the YCn@oe5cPeriod (s)
Januarit L, L967 to Jant:ant L5. !967.

State of New York
County of Albary

Jean Wager

she is an employee of the

age, and that on the 4th

Notice of Deeision by (certifled) mail upon E4gan & kiffin

e /oJosephc .Eagar (@thepe t1 t1oner1n thew i th1nproceed tng ,

by enctosing a true copy thereof in a securely sealed postpaid wraPper addreseed

as follows: Fagan & Giffin
c/o Joseph C. Eagm
2 ltrcmas Road
!{estport, Compctictrt

and by deposit ing 6ame'enclosed ln a postpald properly addressed wrapper ln a

(post off ice or off icial depository) under the exclusive care and custody of

the United States Postal Service within the State of New York.

Tha[ deponent further says that the said addressee ls the Gggx1effin

6fofr) peti.tloner herein and that the address set forth on said ltraPper le the

last known address of the (ffi PetltLoner.

Sworn to before

4th day of

me thls

Argust

rA-3 (2/76)



STATE OF NEV'T YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
EACAI{ & GRITTIN

c/o Joseph C. Eagan
For a Redeterminat ion of a Def ic lency or
a Revision of a Determlnation or a Refund

AFFIDAVIT OF MAILING

o f lhincoqporated Business
Taxes under Articl-e (E) 23

Sworn to before me thls

4fh day of Augr:st

of the
Tax Law tfor the nso@o<or Period (s)
Jsruarrr 1. 196Zto Jgnra:ry 15. 1967.

State of New York
County of Albany

Jear trrlager , belng duly sworn, deposee and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 4th day of A1€ust , L9 76, she served the wlthin

ldotice of Decision by (certifted) mall upon Uathan B.

Bernstein, Esq. (representative of) the petitLoner tn the wlthln proceedlng,

by encLosing a t,rue copy thereof in a securely sealed postpald wrapPer addreeeed

as follorys: Nattran B, Bernstein, Esq,
258 Broaduay
Nenrr York, Nenrr York

and by deposlt ing same enclosed in a postpald properly addressed wrapper {n a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That, deponent further says that the said addreesee ls the (representatlve

of the) peti.ttoner heretn and that the address Bet forth on sald lrraPPer le the

last knc,wn address of the (representative of the) petLtioner.

,  L9 76.

rA-3 (2176)



STATE TAX COMMISSION

r

DEPARTMENT OF NHflON AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Atrrt 4, 1976

Elgm & H.ff;ln
c/o .brqh G. Ergn
2 hr bsd
lhotpEt, knctfe*

GntLmr
PLease take notice of the l5g[g Of IbCLdO
of the State Tax Commission encLosed here$t i th.

Please take further notice that pursuant to

Section(1) 7n of the Tax Law' anY
proceeding in court to reviert an adverse deci-

slon must be conmenced within 4 ffi
f rom the date of this not ice.

STATE OF NEW YORK

Inquiries concernlng the computation
due or refund allowed in accordance

A D D R E S S  Y O U R  R E P L Y  T O

rEL EPHoN E: rs r a t{tfil.;!Sl!-

o f
with

tax
this

relativedecision or concerning any other mat r
hereto rnay be addressed to the und
wiLl be referred to the ProPer Pa

E n c .

qc :  Pet i t ioner 's Representative:

Taxing Bureau's RbPresentative :

They
ly .

yours,

rA -1 .12  (L /76 )



STAIE OF NEI^I YORK

STNIE TN( M},MISSION

In the }4atter of the Petition

of

Joseph C. Eagan and Edr'rard Giffi:n
Individr:ally and as Co-Parhers

d/b/u tlre Fi::ur Nsrp trrd Style of

EA@N & RITEIN

for Redetermination of Deficiency or
ior Refi-md of tlnincorporated Bus-iness
Tax r-nder Article 23 of the Tac Laur
for the Periods J;lrnsaly l, L967 to
Jannary L5, L967.

DECISION

Petitioners, Joseph C. Eagen and Ed^rard G?iffin, indivi&ally

and as co-parHrers d/b/u tlre firm nare ard stryle of Eagen & GYiffin,

filed a petiticnr under sections 722 md 689 of the Tax Lenr for

redetermination of a deficiency dateiJr-lre 15, Lg7O, in the trDrllt

of $1,115.30, pk:s interest of $228.64 nd a penalty r-mder section 685(a)

of tlre Taxl-aw of $278.82, for a total of $1,622.76 in r,nincorporated

bnsiness ta><es. This liability is asserEed r-rrder Article 23 of the

TacLarr for the period January L, 1967 to Janr.rary L5, L967.

A hearirrg was duly heLd on Septerber L2, 1972, at 10:30 A.M., at

ttre offices of the State Tax Comnission, 80 Centre Street, Nenr Yot{<,

Nernr York, before Nigel G. I^Iright, Ile€ring Officer. Ttre petitioner

appeared by NatJran B. Bernstein, Esq. Ttre Tr:ccre Iax Brreau 4peared

by Saul Heckelman, Esq. appearing by Solorrn Sies, Esq. of counsel.

The record of said hearing has beem duly oranined srd

eonsidened.
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ISSI]E

trftrettrer the gain on the sale of a rnerbership ("seat") on the

Anerican Stodc Exchange by its cfidrler, Joseph C. Eagen is taxable in

L967 to the petitioner, a partrlership, vdren the partrrership had

financed ttre prrchase of the seat rnder at ttABCtt agreellEnt, and

v*ren the partnership had dissolved about for-r rpnths before the sale

is the issue in this case.

EII{D]I{GS OF FACI

1. Fagen & friffin of 74 Ttinity Place, Ner^r York, libnr Yodc was

fo::ned by m agreement dated Decenber 1, L962, as a $rccessor to

Frmk C. I"lasterson & Co., to engage in the secr.rities business as a

speeialist account on the Anerican Stodc Exchange. Mr. Joseph C.

Eagen and I4r. W. Edvrard Griffin were eqr:al para'rers, therein. They

ceased doing bu.siness on Septerrbex 9, 1966, after forrnally notifying the

U:<ctrange ttrat they r,muld do so, and ttrey fo:rnally dissolved rrtder an

agreeunnt dated October 13, L966.

2. On l{cverser L4, L963, }'Ir. Eagen had prrrdlased a nenbership

("seat") on the Arerican Stoek kdrange. Ttris seat was contributed to

the firm of Eagen & Gtiffin. After the dissolution of that firm in

October, 1966 the seat was not r:sed for any plrrpose, eittrer by the

fi:rr or by I4r. Eagen. The seat was sold on Jarn:ary L5, L967 fot

$90,000.00, ttte proceeds being retained by Mr. Eagen.

3. Ttre partrrership 4greenent provided

"Each of the parties contributes to the parurership
the r:se of hi-s rnernbership in the Arerican Stod<'
Exchange and hereby agrees thaL, insofar as it is
necessl:ry for ttre lroEection of ttre creditors of
the parUnership and subject to the Constittlticn srd
Rrles of said kchange, tlre proceeds of the sale
of his meubership sha11 be an asset of the
parhrership.. . iiactr of ttre parcies firtJ'.er agrees
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that rpon the dissolution of the pararership. ..he. ..
will corply with tJ:e terms of one of ttre follo'ring
options. (a) retain his rnenberstrip and pay to the
partnership ttre anount necessa.t:y to prrchase another
nmbership... or (b) sell his nedership and pay the
proceeds thereof over to the pararership..."

This provision is patterned after vfrrat is generally lorornn as an

rrARC" agreernent thouglr r,trithout the third option usr:ally provided

therein, narrely, to transfer ttre seat for a nqninal consideration to

a nominee of the firm. The agremrt fi-rther provided that arry gain

or loss in the vah:e of Gtiffin's seat r,.rculd be borne entirely by

Eagen and any gain or loss in the vah:e of Eagen's seat r,.ould be

borne by the firm.

4. Eagen & Giffin was dissolved pr-rsr:^mt to a1 agreeuent dated

October 13, L966. Each partrrer kept his cmrn seat. On the books, eaclr

seat had been valued at $90,000.00 andr,ras considered to be a dis-

tributiorr of a firm asset to the individual parErer. Ihe books also

were adjusted to strow the accrued gain on the seats; the gain on ttre

Griffin seat being credited entirely to Eagen arrd t}le gain on tlre

Eagen seat being credited one half to each parbrer, this being in

accord with the parbrersLrip agreerrent. The original cost of eadr

seat had been: apparently already reflected in the capital accor.lrt of

each parhrer and it is so fornd.

5. Ttre rules of ttre Nq,v York Stock Exdrange prorride that the

proceeds of the sale of a seat rnlrqt be ava:ilable for ttre creditors of

tlre partnership of $rhich the rnenber has been a parbrer, and rr\rst be

so available for a reasonable tine after srrch npnber retires as a

gerreral parhrer of tlre fi::n. (Rules 301, 302, 314). It has been

stipulated that tlre nrles of the Arrerican Stoclc Excharlge are the

same with respect to the ovnrership and sale of nernberships.
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6. Ttre faik-ue of petiLioners to file a retLrn was rrrder tlrc

advice of conpetent ta:( cotmsel.

OI{CT.IEIOI{S 9lF IA^I

A. That the petitioner is not stibject to tax irL 1967 on the

sale by l4r. Eagen of the Stoclc Exchange merbership because the fi::sl

had dissolved and the seat ltas no longer r:sed in the br.rsiness of

tlre fi:m ard, therefore, tlre deficiency is enroneous in its entirety

and is cancelled.

DNIED: AlbarrY, Iitrel^r York

Ar:gust 4, L976


