
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JoSEPH H.,  JR. & CoNSTANCE M.
FBF#fi9#termination of a Deficiency or
a Revision of a Determinatlon or a Refund
of  Unincorporated Buslness
Taxes under Art icle(*) 23 of the
Tax I,awlfor lhe Year(s) crrfpxitsdGi

L96B  &  1 ,969 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Donna Scranton , being duLy sworn, deposes and eays that

she ls an employee of the Departnent of Taxatton and Finance, over 18 years of

age, and that on the 27th day of September ,  L976, she eerved the wlthln

Nof i ce  o f  Dec i s ion by (cer t t f ied)  mai l  upon Joseph H.  rJn.  & Constance

M. Driscoll (reqcsffiA*firgtof) the petltioner tn the within proceeding'

by enclosing a true copy thereof in a securely sealed poetpaLd wrapper addreesed

a s  f o L l o w s :  M r .  a n d  M r s .  J o s e p h  H .  J r . ,  D r i s c o l l
53 Pine Avenue
Flora1 Park,  New York 11001

and by deposlt ing same enclosed in a postpald properly addreseed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and cuetody of

the United States PostaL Servlce within the State of New York.

Thar deponent further says that the sald addressee is the (nenrcgctr*t ilaoc

g&fft*) petittoner herein and that the address set forth on sald ltraPper te the

last knrwn address of the (nepXCfeegrkims(pfxQtle) petitloner.

Sworn

2Tth

to before me thls

day of  September

rA-3 (2176)

,  L976.



STATE OF NEW YORK

Mr, End !|ru, Joacptr If ., Jr. Dntasoll
53 Plno Avcnug
FLorsl. Park, Ncr IorI 11001

I)rrar !r[n. and lttrr, Drlrooll:

Please take notice of the DECISfON
of the State Tax Cornrnission enclosed hereorith-

Please take further notice that pursuant to

Section(3) 722 of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sion must be coumenced within 4 nonthr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund a1Lor,ved in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proPer Party for reply.

.4

^vdffiWW
ERANK J. PUCCIA
guPEnyxson oF gUALL
CLAI}A HEARINOS

rnstafiDrll*trrcntr&:

DEPARTMENT OF TA)(ATION AND FINANCE'

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Scptembct 27, LgT6

ADDRESS YOUR REPLY  TO

TELEPHoNE: {stB)l n?-385O

STATE TAX COMMISSION

r

Enc.

Taxing Bureau's Representative :

rA-1 .12  (L176)
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DECISION

' 1

STATE OF NET,T YORK

STAIE TN( CCM{ISSION

In the lhtter of the Petition

of

JOSEH H., JR. and CONISTANCE M. DRIS@LL

for a Redetermination of a Deficiency or for
Refiald of ltrrincorporated Br:siness Tax under
Article 23 of the Ta>r Law for the Years
1968 and L969.

Petitioners, Joseph H., Jr. srd Constance M. Driscoll, 53 Pine

Averrue, Floral Park, New York 11001, filed a petitic'n for redetemdnation

of a deficiency or for refind of ueincorporated business ta>( urder

Article 23 of the Tac Law for 1968 and L969. (File No. 9-34531954).

A srnall claims hearing was held before H,arqy lh-rebsch, Ilearing

Officer, at the offices of the State Tax Cqrmission, T\,vo World Trade

Center, New York, Nex^r York, on lhy 12, L976, at 1:15 P.M. The

petitiorrers appeared personally. Ttre 3rcorre Tax Bureau appeared by

Peter Crotty, Esq. , (Iouis Senft, Esq., of coursel).

ISSIIE

Whether or not petitioner's incore from his sales activities

was subject to urincoryorated br-r.siness t€tx.

EINDINGS OF EACT

0n audit, tlre incone resulting fron the sales activities of

Joseph A. Driscoll, Jr., lras detsrnined to be stibject to rnincorporated

business tax. Ttre Incorre Ta:< Br-aeau issr:ed a Notice of Deficiency for

1968 and L969 totaling $557.26 pbts interest.



f
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Petitioner, Joseph H. Driscoll, Jr. had one enployer, Master

Lock Coryarry, drring the years in qr:estion. The only erylo)ne!:rt

contract was a letter frcm l'trasEer Iock Conpany to the petitioner

stating that he was selected to r,ork for ttresr as an independerrt

rnanufacturer's representative. Ttre letter designated the terzitory

he was to corzer; made nnutual provisions for terminatisr of the

contract and stated a 3% conmission renr:seratisr. A1so, petitioner

was restricted in that he could not represent a1y other manufactr.rer.

Petitioner was girren a list of established qJstorners to call on.

He could not solicit ner,rr accounts at his ovn rnlition. Advance daily

and weekly tine sclredules shoring visits to be rnade had to be submitted

fo: approval to the sales rnanager. Daily reports sho'ring persons

visited and the results srd conmerrts from such visiEs viere required.

Petitioner vras contacted by phone at least once a day by the sales

InElnager, at the place v*rere petiti.oner should be at that particular

tirre. Petitioner was required to inform l&ster Ioclc Conpany, for

approval, of any after working hor.rs outside activities. IIe was not

reisbr.rsed for any openses. No dedrrctions were rnade from his

cqrmission payurerrts .

CONCLIJSIOI{S OF IAW

Ibat the designation by petiticrer's enployer that petitioner

!'ias an independent manufach-ncer's representative was not detemdnatirre

and that petitioner was an enployee within the neaning of section 7030)

of the Tax Law.



-3-

That the petition of Joseph H., Jr. amd Ccnstance M. Dniscoll,

be grarrted ad the lbtice of Deficiency dated Febntary 26, L973, be

cancelled.

DA|ED: Albany, Nen,r York
Sept-ember 27, l -976


