
STATE OF NE}J YORK
STATE TA)( COMMISSION

In the Matter of the Pet l t lon
:

o f
David Merrick, R & M CompohV, Champion-Five Inc. ret altrrmlvlT oF MAILING
Individually and as Co-P-artirers d,/b/a the Firm Name and Style of DOLLY COMPANY

For a Redeternlnat ion of a Def icLency or :
a Revlslon of a Determinatlon or a Refund
of  Un incorpora ted  Bus iness  Tax  :
Taxee under Art icl-e(s) 23 of the
Tax Law, fo r  the  Year (s )  o r  Per iod(s )  L965 .

1 q 6 6  a n d  1 q 6 7

State of New York
County of

MARYLOU SAMUELS

she ls an employee of the

age, and that on the22nd

NOTICE OF DECISION

, being duLy eworn, deposee and says that

Department of Taxation and Fl.nance, over 18 yeare of

day of November ,  L975, she seffed the wlthln

by (cert i f led) mall upon Dol1y Company

the petltloner tn the wlthln proceedlng,

securely eealed postpaid nrepper addressedby enclosing a

as fol lo lrs:

(r*effm*lqF*x*trfi

true copy thereof Ln a

Dol1y Company
246 West  44 th  s t ree t
New York,  New York

and by deposlttng same enclosed in a postpald properly addreseed wrapper ln a

(post of f lce or off ic lal  depository) under the excLusive care and custody of

the Unlted States Posta1 Servlce wtthln the State of New York.

That deponent further says that the satd addressee le the (r44f*qgpt*k*p1g

Sworn to

22nd, da

*[{*"} 
petitloner herein and that the address set forth on eald wrapper 1g the

last known address of the (qeptgqel*fkiUex*f:GtUe) petltloner.

before me thls

y of November ,  L976

rA-3 (2176)



In the Matter of the Pet i t lon
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STATE OF NEI{ YORK
STATE TAX COMMISSION

For a Redetermlnat ion of a Def ic iency or
a RevLsion of a Determinatton or a Refund
of  Un incorpora ted  Bus iness  Tax
Taxes under Art icLe(s) 23 of the
Tax Law:for the Year(s)  or Per l .od(s) 1965
'r 

956 an4 t-967

State of New York
County of

MARYLOU SAMUELS

she is an enpl.oyee of

age, and that on the

N o t i c e  o f  D e c i s i o n

Sworn to before me thls

Z2nd day of November ,  L976.

rhe Deparrmenr'.:";::"::: "J;i,:",","::;;":':,
Z1nd,ay o$lovember , L9l6 , ehe eerved the wLthln

by (certlfted) mail uPon Murray Frank

the petttloner ln the within proceedlng,

securely sealed postpald lrrapper addreseedby

a 8

(repreeentative of)

enclosing e true copy thereof ln a

foL lows:  Mur ray  Frank ,  Esq.
150] BroadwaY
New york ,  New york

and by deposltlng same enclosed in a postpatd properly addressed wrapper ln

(poat office or offlcial deposltory) under the exclustve care and cuatody of

the United States PoetaL Servlce withln the State of New York.

Thac deponent further says that the sald addressee is the (repreeentatlve

of the) petLtloner herein and that the address set forth on eald wrapper le the

last knonn addrese of the (representative of the) petitJ.oner.

rA-3 (2176)
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STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

STATE TAX COMMISSION

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Novomber 22, 1976

Eive :

AODRESS YOUR REPLY TO

TELEPH'NE: (srB)q 57-38 5o

r
Dolly Conpany
246 t{ .  44th Strcet
Ncw lork, New lork 10036

Oentlencn:

Please take notice of the DECISION
of the State Tax Conrnission enclosed herelsith.

Please take further notice that Pursuant to
Sect ion(s) 122 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be comrnenced within 4 DOnthg
from the date of this not ice.

Inquiries concernlng the computation of tax
due or refund allolsed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the unde
will be referred to the proper pa

Enc.

cc :  Pe tL t i one r ' s  Rep

rvltlng fex
lng Offleer

Taxing Bureauts Representat ive:

Ve

. They

rA-1 .  12  (L /7  6 )



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

David lulerrick, R & M Company
Champion-F ive  Inc . ,  e t  a l . ,

Individually and as Co-Partners
dlbla the Firm Name and Sryle of

DOLLY COMPANY

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law for
the Years 1965, 1966 and 1967.

DECISION

Pet i t ioners,  David Merr ick,  R & M company, champion-Five rnc. ,

et al., individually and as co-partners d/b/a the firm name and

sLyle of Do1ly company, 246 west 44th street, New york, New york,

fi led a petit ion for the redetermination of a deficiency in unin-

corporated business tax under Article 23 of the Tax Law for the

years L965, L966 and L967. Said def ic iency was asserted by not ice

issued on February 28, L972, (under val id consents f ix ing the

s ta tu te  o f  l im i ta t ions)  and is  in  the  amounr  o f  $31,048.17 ,  p lus

i .n te res t  o f  $9  ,607  .L0  fo r  a  ro ra l  o f  $40 ,655  .21  .

A hear ing was duly held on May 22, 1974 ax 2:10 p.M. at  the

offices of the State Tax Coumission, T\oo trforld Trade Center, New York,

New York,  before Nigel  G. Wright,  Hear ing Off icer.  The pet i t ioner



(2 )

appeared by Murray Frank, c.P.A. and Zev Fr iedman, c.P.A.

The Income Tax Bureau appeared by Saul Heckelman, Esq.,

(So lomon S ies ,  Esq . ,  o f  counse l ) .

The record of said hearing has been duly examined and

cons idered.

ISSl]ES

I. l fhether the petit ioner is entit led on its New York

partnership return to a deduction for depreciation, when the

basis of the property being depreciaLed has been determined

under the elective provisions of Sec;ion 754 of the Internal

Revenue code, and alternativelY;

I I .  Wlrether  the pet i t ioner ,  a  par tnership,  is  ent i t led to

an "addit ional exemptiotl" under Section 709(2) of the Tax Law

for income distr ibuted to a partner which itself is subject to

tax .

FINDINGS OF FACT

1. Do1ly Company, the petit ioner herein, was a l imited

partnership that produced the Broadway show "Hello Dolly"

2. During Lg65 David Merrick, a general partner of Dolly

Company, sold a 40.00ff8% interest in the Dolly Company to a

purchaser, the R & M Compary, which itself became a general

parrner .  Mr.  Merr ick received $2,250,000.00 for  th is  par t ia l

in terest .  I ' I r .  Merr ick reta ined an in terest  o f  3 .94075% in the

par tnership.

3,  The Dol ly  company,  for  Federa l  tax purposes,  e lected



(3 )

under Section 754 of the Internal Revenue Code to adjust the

cos t  bas is  o f  i t s  asse ts  upward  by  the  amount  o f  $2 ,250,000.00 .

This was done by creating a new asset account denominated

"cap i ta lLzed expenses" ,  in  the  amount  o f  $2 ,250,000.00 .

4. The total amount of the capifalized expense account

was amortLzed over a three-year period in the amounts of

$004 ,595 .05  fo r  L965 ,  $999 ,6L4 .L9  fo r  L966  and  $645 ,791 .00  fo r

Lg67. This was taken as an "other deduction" on the Federal

partnership return and thus reduced the ordinary income reported

on such return. On the New York partnership return (form IT-204)

these amounts were allocated to New York State in the amounts

o f  $333 ,40L .64 ,  333 ,L47 .86  and  $109 ,655 .00  respec t i ve ly .  These

are the amounts which have been added back to Petit ioner's income

under the deficiency notice and are in issue herein.

5. As between the partners of Dol1y Company, the amottization

deduction on the books of Dolly Company was treated as applicable

solely to the distributive share for tax purposes of R & M Coutpany.

Thus R & M Company would report on its tax returns no distributive

share of income received from Dolly Company. The remaining partners

of Dolly Company would report amounts of distributive share greater

than would have been reported if the amorxizatLon deduction had

been prorated by their proportionate interests in the partnership.
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6. R. & tr[ Company filed New York partnership returns

for 1965 and 1966. These show an address in Bever ly Hi l ls ,

California. Both returns show no income and no deductions.

A L967 return was fi led, prepared by a differenE accountant,

showing income and deductions derived completely from the

Dol1y Company partnership. This claimed a New York allocati.on

rat io of  L6.746% and showed i ts only address to be in Las Vegas,

Nevada. I t  is  asserted and not contested that the New York

allocation ratio of R & M Company is in every yeat the same as

the New York allocation ratio of Do1ly Company.

CONCLUSIONS 0F LA!,I

A.  That  the deduct ion for  deprec iat ion must  be d isa l lowed,

so far  as i t  is  determined by reference to  a bas is  adjustment

computed under the elective provisions of Section 743 and 754

of the Internal Revenue Code. The Cornrission wil l  fol low the

rul ing of i ts former counsel that while such basis adjustment

may be applicable to the depreciation al lowable to the transferee

partner, i t  does not apply to the depreciation claimed on the

books of the partnership (see Ruling of Counsel Februaxy 9 '  L967) .

B. Ttrat the addit ional exemption provided by Section 709(2)

of the Tax Law must be denied. This exemption is l imited to the

amounts which would be included in the New York taxable income



(s)
of  R & M Co.  Since R & M Co.  had no of f ice in  New York,  i t

was not. subject to New York taxes in the years in question and

any taxes paid must be ignored for purposes of this exemption.

C. That the deficiency under review is correct and the

amounL thereof is due together with such further interest as

shall  be computed under Section^ 684 of the Tax Law.

DATED: Albany, New York
November  22 ,  L9T6

COM}fISSION


