
STATE OF NEI.T YORK
STATE TN( COMMISSION

In the ltatter of the Petltion

o f

P. GERALD DE SIMONE
For a Redetermlnat ion of a Def ic iency or
a Revision of a Determinatton or a Refund
of Unincorporated Business
Taxes under Art icle(x) 23 of the
Tax Lawifor the Year(s) snfl*lorkfe}
1968 ,  L969  and  1972 .

State of New York
County of Albany

Catherine Steele , betng dul.y eworn, deposeg and eays that

she is an employee of the Department of Taxatlon and Flnance, over 18 yeare of

age, and that on the 13th day olleptember , L9'76 , ehe eenred the wlthln

Notice of Decision by (cert l f led) mai l  upon P. Gera1d DeSimone

frrpeecxraoonoo6) the petttloner ln the wlthln proceedlng,

by encloslng a true copy thereof ln a securely sealed postpald wrapper addreaged

as fol- lows: Iv lr .  P. Gerald DeSimone
39 Morgan Drive
OId Westbury, New York 11568

and by deposlting same encLosed in a postpald properly addreseed wrapper ln a

(post office or offlcial deposltory) under the excluslve care and cuetody of

the United States Postal  Servlce wlthln the State of New York.

That deponent further says Ehat the said addreaaee ie the (repreeentetLve

of the) petitloner herein and that the address set forth on sald wrapper le ttle

last known address of the (representatlve of the) petlttoner,

Sworn to before me thls

AFFIDAVIT OF MAILING

rA-3 (2176)

,  Lg l6 .



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ton

o f

P. GERALD DE SIMONE
For a Redeterminat ion of a Def ic lency or
a Revislon of a Determlnatlon or a Refund
of. Unincorporated Business
Taxes under Art icle(x) 23
Tax Lawifor the Year(s) d2oEttfiArat(S
1968.  L969 and,  L972-

State of New York
County of Albany

Catherine Steele

she is an enployee of

age, and that on the

Notice of Decision

(representat ive of)

by encloelng a true copy thereof Ln a

as foLlolrs:  i lames Tenzer,  Esq.
Margolin, Weiner & Evans
600 Old Country Road

AFFIDAVIT OF MAILING

of the

by (certlfied) mail upon ilames Tenzer, Esq.

the petltioner ln the wlthln proceedtng,

securety sealed poetpatd nraPPer addreseed

rhe Departmenr',:";::":: :. ;;".":",","::'r:l:"::":,

13th day of September , L976, she eerved the wtthln

to

day

Garden City, New York 11530
and by deposltlng same encl6sed in a poetpaid properl.y addreseed

(post of f ice or off tc laL depository) under the exclusl .ve care and

the Unlted States Postal  Servlce within the State of New York.

wrapper tn a

custody of

That deponent further says that the eald addreesee ie the (repreeentatlve

of the) petltioner hereln and that the address set forth on sald lrrapper 1g the

last knqrn address of the (representative of the) petLtLoner.

Sworn

13rh

before me thls

of September , L9 76

rA-3 (2176)



STATE TAX COMMISSION

STATE OF.NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Scptrmbcr 13, L976

A D D R E S S  
" O ' *  " ' " ' " ' O

rsLEpHoilE: rsrar 16?130!lo

r llrr .P. 06rrld Dtdl.mr.
39 l.brgcn Drtvr
Ottr lfstbrr!'r U|rr troah t lt6t

Dear l$r ,D$l,ffitltr , , .

P1ease iake nocice of the DlCIEIfl
of the State Tax Conunission enclosed hereluith.

Please take further notice that pursuant to
section(It) ?2f ' of the Tax r"aw, anY
proceeding in court to revie$t an adverse deci-
sion rmrst be cormnenced within 4 nqrtll8
from the date of this not ice.

Inquiries concernlng the computation of tax
i th thisdue or refund allorsed in accordance

decision or concerning any other
hereto rnay be addressed to the
will be referred to the proper pgfrt

/ t

Enc.

cc: Pet l t ioner 's Repre

SrryravLrtllg Ealr
soarf,Bg Offtasr

tat ive:

Taxing Bureau's Representative:

rA-1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

P. GERALD DE SIMONE

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years  1968,  L969 and L972.

DECISION

Pet i t ioner,  P,  Gerald DeSimone, of  39 Morgan Drive,

Old Westbury,  New York 11568, f i led a pet i t ion under Sect ion 689

.of the Tax Law for tlie redetermination of a deficiency in unin-

corporated business fax "under Art.icle 23 of the Tax Law for the

yebrs Lg68, Lg6g and Lg72. File No. 2-L42g22L4.

Said def ic iency was asserted by not ice issued on December 28, L973,

and is  in  the  amount  o f  $L3,770.87  p lus  in te res t  o f  $3 ,590.94  ahd

pena l r ies  o f  $5 ,Zg6 .ZO fo r  a  ro ta l  o f  $22 ,648 .0L .  ( Inc luded  in  these

figures for interest and penalties are the amounts of $l75.00 and

$203.78 respect ively for  late payment of  personal  income taxes for

L97L paid by reason of  Federal  changes. These are not contested.)

The interest included for unincorporated business tax includes the

amount of $465.54 for late payment of additional tax for L969 due

by reason of  Federal  changes.

The penalties for unincorporated business tax are asserted for



(2 )

failure to fi le returns or pay taxes for the years in question.

Against any amounts found to be owing, petit ioner is due a credit

or  refund of  personal  income tax in the amount of  $19,984.78 plus

in te res t  o f  $1 ,190.89  fo r  a  to ta l  o f  $2L,L75.67  resu l t ing  f rom a

L972 loss carryback to L969.

A hear ing was duly held on August 6,  L975, 3t  the of f ices of

the State Tax Conunission, T\ro World Trade Center, New York, New York,

before Niegel  G. Wright,  Hear ing Off icer.  The pet i t ioner appeared

by Margol in,  Weiner & Evans, Esqs. (James Tenzer,  Esq. of  counsel) .

The Tncome Tax Bureau appeared by Saul Heckelman, Esq., (Alexander

Weiss,  Esq. of  counsel) .  The record of  sai .d hear ing has been duly

examined and considered.

ISSI]ES

I. trfhether petit ioner who concedes he is l iable for unin-

corporated business tax as a general agent of a l i fe insurance company

must include in such tax income he received from the personal sol ici-

tat ion of l i fe insurance policies, income from renewal coumissions

on pol ic ies wr i t ten in  pr ior  years as a so l ic i t ing agenL,  income f rom

a securit ies business and income from certain consult ing work.

II .  Wtrether a neL operating loss carryback is properly computed

and whether penalt ies are properly applied.

FINDINGS OF FACT

1.  Pet i t ioner  i s  a

the years in question he

and received other income

resident of  Old Westbury,

was a general agent of an

from var ious sources.

New York. During

insurance company
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2.  Pet i t ioner  f i rs t  became a l i fe  insurance sa lesman in  1958

and L959.  He worked for  IRE Estates,  Inc. ,  a  genera l  agent  on

Long Island for Cit izens Life Insurance Company of New York.

After that he sold for National Life of Vermont as a broker.

He then was a career  agent  for  L i fe  Consul tants ,  Inc. ,  a  genera l

agent for North Atlantic Life Insurance Company. During the years

in question, petit ioner continued to receive courmissions on policies

written in these earl ier years. These cournissions amounted to

$13 ,094 .00 ,  $18 ,884 .00  and  $13 ,313 .00  i n  t he  yea rs  1968 ,  L969  and

L972  respec t i ve l y .

3.  On July  1,  L967,  pet i t ioner  became the genera l  agent  for

State Mutual Life. He remained as such unti l  late L973 when he

resigned as general agent but remained with the company as a career

agent. As general agent, petit ioner received overriding commissions

on the sales of the career agents working from his agency and an

extra "career builders" overriding conrnission on the sales of new

agents to compensate him for the port ion of their guaranteed draw

which he had to bear. He also received amounts from the insurance

company to reimburse him for the expenses of the agency. These

were based on the productivity of the agency and were intended to

cover al l  off ice and sell ing expenses except for agent's travel and

entertainment expenses. Petit ioner's income as general agent amounted

to  $10 ,587 .00 ,  $48 ,605 .00  and  $9 ,657 .00  i n  t he  yea rs  1968 ,  L959  and

L972  respec t i ve l y .
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4. petit ioner personally solicited l ife insurance during

the years in question under a contract signed by himself both as

careet agent and as general agent. Petit ioner's comissions on

policies he personalLy solicited as a Part t ime career agent

amounr  ro  $45,130.00 ,  $54,594.00  and $42,400.00  in  the  years  1968,

L969 and L972 respectively.

5. Ttre general agent's conLract provided that the general

agent would get coumissions on business that he personally wrote

and that this would be on the same basis as a career agentts

couutissions. He also would get the general agentrs overriding

commissions on Ehis same business

6. The career ageng's contracE with State Mutual provided ttrat

the contract should not be construed to create the relationshi-p of

employer and employee. It was the practice of State Mutual- to wlth-

hold social security taxes from the couutissions remitted to the

career agents.

7. Around 1961 or L962 the petit ioner had gone into the

securit ies business. He was licensed as a salesman for a fitm in

which he had a fifty percent ownership interest. hltren petitioner

became general agent for State Mutual in L967 he referred his securit ies

clients to a man who worked for the firm in return for an interest in

the commissions earned. Petit ioner's income from this source was

$1 ,653 .00 ,  $25 ,377 .00  and  $9 ,87L .00  in  the  years  1968 ,  L969  and  L972

respec t ive lY .
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The secur i t ies income of $9,871.00 for L972 r^ras omit ted in

def ic iency not ice.  He f inal ly sold the secur i t ies f i rm.

the

8. Petit ioner received consulting fees during the years in

ques t ion  f rom c l ien ts .  These amounted to  $7 ,400.00  and $8 ,000.00

in 1968 and L969 and nothing in L972. These were from more than

three sources in each year. In one year the fee was for general

financial advice with respect to.securit ies. Some fees were for

advice in part connected with the insurance business.

9. ?etit ioner for purposes of his L969 Federal income tax

fi led a joint return with his wife. For New York purposes, petit ioner

and his wife elected Lo fi le separate returns and this was done on

combined form IT-208. On this return, all "itemized deductions" and

$4,200.00 of  personal  exemptions were deducted against  pet i t ioner 's

individual income. A personal exemption of $OOO.00 was deducted

from his wife's individual income. On the claim for refund, peti-t ioner

recalculated taxable income by first deducting his net operating loss

deduction entirely against his own income, and then deducting all- of

the exemptions originally claimed but only a portion of the itemized

deductions originally claimed. The remainder of the itemized deduetioas

Irere shown as deductions for his wif e. This resulted in identlcal-

amounts of New York taxable income for both petitioner and his wife

and showed refunds due to both. Petit ioner's wife did not f i le a cLaim
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for refund or amended return. The deficiency notice comPutee

petit ioner's taxable income by allowing all deductions only

against his olrn individual income resulting in a refr'rnd for him

alone

1-0. Petit ioner had gross receipts from his general agency

business of  over $100,000.00 in each year under review' He

concedes that an unincorporated business tax is due on the net

income from such business. Ite did not file returns for unin-

corporated business tax in any year under review

CONCLUSIONS OF I.AW

A. That petit ioner. is subject to unincorporated business tax

on all amoungs included in the deficiency notice. He concedes the

taxabil-ity of his . general agents income. His renewal courmiesLous

from policies written in prior years woul-d be taxable to the extent

that the original conrnissions l,fere taxable in the prior years and

petit ioner has failed to produce evidence with resPect to his status

in such prior years.

B. That petit ioner's income under his career agents contract

cannot be considered to be the income of an employee so long as

the alleged contract was not with another individual' A person

cannot be his ovm emPloyee.

C. That the cormnissions earned on the securit ies business

were income from a business and not the salary of an employee.
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D. That the consulting fees rilere for work which rirere

related Eo petit ioners taxable activit ies in the insurance and

securit ies fields. In any event, these fees were not so in-

frequent to prevent them from being considered in their own right

as busi-ness income . .

E. That petit ioner's claim for an increased deduction in

Lg6g for net operating loss is denied since his claim herein is

made on behalf of his wife who, however, did not f i le a cLaim for

refund or a petit ion to the Comrission.

F. Ttrat the penalties in issue in this case are entirely

justif ied since petit ioner cannot deny that by reason of his general

agents activit ies alone he was obligated to fi le returns for the

years in- question.

G. That because of the above reasons, the deficiency under

review is correct in all respects and the amount thereof is due

together with such further interest as shall be computed under

SecLion 684 of the Tax Law.

DATED: Albany, New York
September  13 ,  L976

COMMISSION


