
STATE OF NEI^I YQRK
STATE TAX COUMISSION

In the ltatter of the Petit lon

o f

DAVID W. and FRAI{ICES U. DE ARMAND
For a Redetermlnat ion of a Def ic iency or
a Revislon of a Determlnat,ton or a Refund
of Unincorporated Business
Taxes under  Ar t tc le(S 23 of the
Tax Law for the Year(s) mr*nrto$(r)
L969 and 1970.

State of New York
County of Albany

Janet Mack , beLng dul.y aworn, deposes and eaya that

she ie an empLoyee of the Departnent of Taxatlon and Flnance, over 18 years of

age, and that on the 3rd day of Deceuiber ,1976, she senred the withln

Not ice of  Decis ion by (certified) mall upon Darrid W. and Frances U.

DeArmand (xpOCpnfOGgt*X*rgfi the Petttloner tn the wlthln proceedlng'

by encl-oslng a true copy thereof Ln a securely sealed postpal.d wraPPer addressed

as foLlolts: Mr. & Mrs. David W. DeArmand
370 Centra l  Park West ,  Apt .  505
New York, NY 10025

and by deposl.ting same encLosed ln a postpatd properly addreseed wrapper tn a

(post off lce or offtclal.  deposltory) under the exclugLve care and cuetody of

the United States Postal Servlce wlthin the State of New York.

That deponent further says that the sald addresaee ts the geXggg$*fllg

pf:Ct!e) petltloner herein and that the addresg set forth on eald ltrapper la the

last known addrese of the (lg**qEff*:kfite<*fxtb?) petlttoner.

Sworn to before me this

3rd day of December , L976.

AFFIDAVIT OF MAILING

tA-3 (2176)
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In the llatter of the

o f

DAVID W. and FMI{CES

For a RedeEermlnat ion of a

Pet i t lon
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of Ljnr-ncorporaEect .6us l_ness
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State of New York
County of Albany

Janet Mack , being duly eworn, depoaes and eaye that

she Ls an enployee of the Department, of Taxatlon and Flnance, over 18 years of

age, and that on the 3rd day of December , L?6 , she eented the wlthln

Not ice of  Decis ion by (cert l f ied) nall  upon Bernard D. Praga, CPA

(representative of) the peti.tloner ln the wlthln proceedingt

encloslng a true copy thereof ln a securely sealed postpald lrrapper addreseed

fol lolrs:  Bernard D. Praga, CPA
56-35 l -74 Srreer
Flushing, NY 1l_365

and by deposltlng eame enclosed ln a postpal.d properly addreseed wrapper Ln a

(poet off ice or off lc ial  depository) under the exclusive cate and cuetody of

the United States Postal  Service wl. thin the State of New York.

Thae deponent further says that the satd addressee Ls the (repreeentatLve

of the) petltl.oner herein and that the addrees 8et forth on eald ltraPPer ti the

Last known addreee of the (representattve of the) petl.tloner.

Sworn to before me thLs

3rd day of Decembe- L9 76
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STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALs BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Drc$rt 3, 1976

A O D R E S S  Y O U R  R E P L Y  T O

rEL EPHo*E! rs r itlqltt0-

STATE TAX COMMISSION

r
It, & ltr. Drdd tf. DrArarnd
S70 Crn*rl Prdr lfurt. ADt. t06
Dilrn tork, IilT 1002t

Dllr lir. e l&f . DlArurndr

Please take notice of the DBCI5IIOIS
of the State Tax Cornrnission enclosed here!ilith.

Please take further notice that Pursuant to
Section(a) TZZ of the Tax Law, anY
proceeding in court to revieht an adverse deci-
sion must be conrnenced within 4 mfhl
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLative
hereto rray be addressed to the undersigned. They
wlLl be referred to the proper party for reply.

Very tnrly yours,
---r'

] r* i l r /%
Frclc .tY fuacte
Sprrrtror otEnc .

c c : peririoner' s Repre""r,..filiJ1 clrl'r f,'rrlryl

Taxing Bureauts Representat ive:

rA -1 .12  ( r /76 )



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

DAVID W. and FMNCES U. DE ARMAND

for a Redetermination of a Deficiency or for
Refund of Unincorporated Business Taxes under
Article 23 of the- Tax Law for the Years 1969
and  1970 .

whether the income received by the petit ioner, David

from his act iv i t ies as a sales representat ive is subject

corporated business tax or is he an employee exemPt from

corporated business tax?

Petit ioners, David W. and Frances U. De Arurand, 370 Central

Park West,  Apt.  506, New York,  New York 10025, have f i led a Pet i t ion

for redetermination of a.deficiency or for refund of unincorporated

business tax gnder Article 23 of the Tax Law for the years 1969

and 1970. (Fi le No. 0-58954125).  A smal l  c la ims hear ing was held

before Phil ip Mercurio, Hearing Officer, at the offices of the State

Tax Coumission, T\nro World Trade Center, New York, New York, on

May 28, Lg76. Petit ioner, David W. De Armand, appeared pro se and

for his wi fe,  and by Bernard D. Praga, C.P.A. The Income Tax Bureau

appeared by Peter grot ty,  Esq.,  (Abraham Schwartz,  Esq. of  cor:nsel) .

ISST]E

DECISION

W. De Arnand,

to the r:nin-

the unin-
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FINDINGS OF FACT

l .  Pet i t ioners,  David W. and Frances U. De Armand, f iLed a

combined New York State income tax resident return for L969 and 1970.

An amended combined New York State income tax return for the year

1970 was subsequently f i led by the petit ioners dated February 28, L972

showing an overpayment of $114.87. This refund claim was applied

againsL the unincorporated business tax assessed for the years L969

and 1970 by the Income Tax Bureau.

2. On February 25, L974, the Income Tax Bureau issued a State-

ment of Audit Changes against the petit ioners, David W. and Frances U.

De Armand, iurposing unincorporated business tax upon the income received

by the petit ioner, David W. De Armand, from his activit ies as a sales

representative during the years 1969 and 1970. In accordance with the

aforesaj-d Statement of Audit Changes, it issued a Notice of Deficiency

in the sum of $148.36 including interest .

3. The petlt ioner, David W. De Armand, was a couurission sal-es

representative for a Brit ish printing company, Wil-1mer Brothers Ltd.

of Birkenhead, England, specializLng in setting type 'of nathematical,

technical  and scient i f ic  books for American publ ishers.

4. During the years 1969 and 1970, the petit ioner, David tl.

De Armand, represented only one firm, l{ i l lmer BroEhers LEd. strictLy

on a comnission basis,  wi th no withholding of  payrol l  taxes. The

petit ioner paid his own self-employment taxes and was noL covered by

workmen's compensation or other employee related programs.
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5. The pet i t ioner,  David W. De Armand, f i led a Federal

Form 1040, Schedule C for the years in question. He maintained

an office in his horne and did not have any assistance. He was re-

imbursed $100.00 a month for "out of pocket" expenses from said

f i rm.

6. In the agreement between the petit ioner and said firm,

the petit ioner, David W. De Armand, is not allowed to represent any

ocher competing types of f irrns. However, the petit ioner is allowed

to represent a non-competing type of f irm.

7. Petit ioner, David W. De Armand, developed his own leads

with book publishers, set up his own work schedules and in all

manners had soLe control over his activit ies and techniques in making

sa les .

CONCLUSIONS OF LAW

A. That sufficient direction and control over the activit ies

of petit ioner, David W. De Armand, was not exercised by Willmer

Brothers Ltd. ro result in an employee/employer relationship.

B. That the income received by petit ioner, David W. De Armand,

from the firm he represenEed in the years 1969 and 1970 constituted

income from his regular business of sell ing and not income as an

emp1oyee exempt from the imposition of the unincorporated business

tax in accordance with the meaning and intent of section 703(b) of

the Tax Law.
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C. That the aforesaid act iv iL ies of  the pet i t ioner,  David W.

Arnand, during the years 1969 and 1970, constituted the carrying

of an unincorporated business and his income derived therefrom

subject to the unincorporated business tax in accordance with

meaning and intent of section 703 of the Tax Law.

D. That the petit ion of David W. and Frances U. De Arunnd is

L974 isdenied and the Notice of Deficiency issued February 25,

sustained.

DATED: Albany, New York

December J,  L9T6

\

$lt"lrfu )c*.^ .^^--

COMMISSION


