
STATE OF NEW YORK
SMIN TN( COMMISSION

In  the Mat ter  of  the Pet l t lon

o f

JOHN T. CLAIBORNE, JR.

For a Redetermlnat ion of a Def ic iency or
a Revlslon of a Determination or a Refund
of Unincorporated Business
Taxes under Art icle(g) 23 of the
Tax Lawrfor the Year(s) m<*t*ig6&*
L966 and L967.

AFFIDAVIT OF MAILING

State of New York
County of Cor:nty

Carmen MottoLese , belng duly sworn, depoees and sais that

she is an enployee of the Department of Taxation and Ftnance, over 18 yeara of

age, and that on the/ly\ day of September , L976, ehe senred the wlthln

Notiee of Decision by (cert l f ied) mall upon John T.

Claiborne, Jr. (rseossxtacftrx1sf| the petltl6ner ln the wlthin proceedl.ng,

by encloslng a true cofy thereof in a securely sealed postpal.d wrapper addreseed

as fo l lows:  Mr.  John T.  Cla iborne,  Jr .
L2 Park Avenue Terrace
Bronxvil le, New York 10708

and by depositing same enclosed in a postpald properly addreseed wrapper in a

(poet office or offlclal deposltory) under the excLueive care and cuetody of

the Unlted States Postal Service withLn the State of New York.

That deponent further says that the eaid addresaee le the *fgeff*fgf****

x{xt{fd petLtloner heretn and that the addregs set forth on sald ltraPPer le the

last knonn address of the (M petltLoner.

Sworn to before me this

27th day of September

(2176)

,  LY76,



STATE TAX COMMISSION

Enc.

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Srptrdr: 17, 19t6

!lr. John ?. Clrlborur, Jr.
Ut Park Anrnrr Trrrrcr
Srnmrvillr, Hry tor* 10?08

Drtr ldr. Clelbo*ts r

Please take notice of the DECISIOII
of the State Tax Commission enclosed herelvith.

?Lease tike further notice that pursuant to
Section$ 722 of the Tax Law, anY
proceeding in court to review qn adverse deci-
sion must be conrnenced withit 4 Untbf
from the date of this not ice.

Inquiries concerning the comPutation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

AOORESS YOUR REPLY  TO

TELEPHONE: .' ' ', {TI.T8TO

r

-...^"t?/. 1fu
DrohuJ. hrcotr
Sryrrvdror of 8n11
Glrlnr ltrcrlngr

Taxing Bureaut s Representatlve:

rA-1 .12  Gl76)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JOHN T.  CLATBoRNE, JR.

for  a  Redetermi-nat lon of  a  Def ic iency
for  Refund of  Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
the  Years  1966  and  1967 .

or

for

DECISION

Pet i t i one r ,  John  T .  C la ibo rne ,  J r . ,  12  Park  Avenue  Te r race t

B ronxv i l l e ,  New York ,  10708 ,  f i l ed  a  pe t i t i on  fo r  rede te rm lna -

t i on  o f  a  de f i c i ency  o r  f o r  re fund  o f  un i -nco rpo ra ted  bus iness

tax  under  A r t l c l e  23  o f  t he  Tax  Law fo r  L966  and  1967 .  (F i1e

No .  T -74874404) .  A  sma l - l  c l a ims  hea r ing  was  he l -d  be fo re  Joseph

Marcus ,  Sma11  C la ins  Hear ing  O f f i ce r ,  d t  t he  o f f i ces  o f  t he

State Tax Commiss ion,  Two Wor l -d  Trade Center ,  New York,  New

York ,  on  June  7 ,  f 976 ,  d t  10 :45  A .M .  Pe t i t i one r  appea red  p ro  se .

The  Income Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  EsQ. ,  (F rank

Lev i t t ,  Esq . ,  o f  counse l ) .

ISSUES

f .  D ld  t he  ac t i v i t j - es  o f  t he  pe t l t l one r ,  John  T .  C la i bo rne ,  J r . r

as a Financial  Consul tant dur ing the years 1966 and f967 const i tute

the carry lng on of  an unlncorporated business withln the meanlng

and in ten t  o f  sec t ion  703(a)  o f  the  Tax  Law?



( 2 )

I I .  Was  a l l  o f  t he  i ncome rece i ved  by  the  pe t i t l

John  T .  C la ibo rne ,  J r . ,  du r i ng  the  yea rs  i n  ques t i on

to New York State for  purposes of  the New York State

bus iness  tax?

I I I .  Was  pena l t y  p rope r l y  imposed  under  sec t i on  6

the Tax Law for  fa i lure to  f1 ]e New York State unlnco

bus lness  tax  re tu rns  fo r  t he  yea rs  1966  and  1967?

FINDINGS OF FACT

1 .  Pe t i t l one r ,  John  T .  C la i bo rne ,  J? . ,  t lme l y  f

New York State lncome tax returns for  the tax years 1

He  d id  no t  f i l e  New York  S ta te  un inco rpo ra ted  bus ines

fo r  1966  and  1967 .

2 .  On  Apr i l  l - 2 ,  I 97 t ,  I ncome Tax  Bureau  i ssued

ment  of  Audi t  Changes agalnst  the pet i t ioner  imposing

i -nco rpo ra ted  bus iness  tax  upon  the  pe t i t i one r  I  s  ne t  b

income for  sa id years upon the grounds that  h is  act iv

a f lnancia l  consul tant  const i tu ted the carcy ing on of

i nco rpo ra ted  bus lness .  I n  acco rdance  w i th  the  S ta te

Audi t  Changes,  the Income Tax Bureau issued a Not ice

in  the  amoun t  o f  $ l - . 290 .BB p lus  i n te res t  t he reon  and

unde r  sec t i on  685 (a )  o f  t he  Tax  Law .

3 .  Pe t i t i one r ,  John  T .  C la i bo rne ,  J r . ,  t es t i f i

was a Financial Consultant and that during the years

he  d id  work  fo r  a l  l eas t  t h ree  separa te  compan ies .
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(3)

that  he was not  constra ined f rom work i -ng f  or  o ther  eompanies.

None  o f  t he  compan ies  fo r  wh ich  pe t i t i one r  p rov ided  h i s  se rv i ces

subjected h is  remunerat ion to  wl thhold ing tax or  any other

deduc t i ons  cons i s ten t  w i th  emp loyee  re la t i onsh ips .

4 .  Dur lng  the  pe r iod  under  rev iew ,  pe t i t i one r ,  d id  no t  ma in -

ta in  an of f ice anywhere except  wi th in  New York State a l though,  &s

he  tes t i f i ed ,  o f f i ce  space  and  s tenograph ic  se rv j - ces  were  made

ava i l ab l -e  to  h im  a t  t he  f i rms  w i th  wh lch  he  d ld  bus iness .  He

pa id  no  ren t  f o r  any  o f f i ce  space  ou ts ide  New York  S ta te .

5 .  A t  no  t ime  was  pe t i t i one r  sub jec t  t o  any  superv i - s ion  as

to  h l s  emp loymen t  o r  a l l oca t i on  o f  t ime .

CONCLUS]ONS OF LAW

A.  Tha t  t he  ac t i - v i t i es  o f  t he  pe t i - t i one r ,  John  T .  C la ibo rne ,

J r . ,  as  a  F inanc ia l  Consu l tan t  i n  t he  yea rs  1966  and  L967  con -

s t i t u ted  the  ca r ry ing  on  o f  an  un inco rpo ra ted  bus iness  w i th in  the

meaning and ln tent  o f  sect ion 703(a)  of  the Tax Law and h i -s  lncome

f rom such  ac t i v j - t i es  i s  t he reby  sub jec t  t o  un ineo rpo ra ted  bus lness

tax  fo r  such  yea rs .

B .  Tha t  a l - l  o f  t he  pe t i t i one r rs  i ncome f rom h i s  ac t l v i t i es

as a f lnancia l  eonsul tant  dur ing the years 1966 and 1967 is  a l1ocab1e

to New York State for  purposes of  the New York State unincorporated

bus iness  tax  i n  acco rdance  w i th  the  mean ing  and  i n ten t  o f  sec t l on

707G) of  the l i lax Law as the pet l t i -oner  d id  not  mainta in an of f lce

anywhere except  wi - th in  New York State.



( 4 )

C .  Tha t  pena l t l es  were  p rope r l y  imposed  under  sec t l on

685(a )  o f  t he  Tax  Law fo r  t he  yea rs  7966  and  1967  in  tha t  t he

pe t i t i one r ,  John  T .  C la ibo rne ,  J r . ,  f a i l ed  to  show reasonab le

cause  fo r  f a i l u re  to  f i l e  such  re tu rns .

D .  Tha t  t he  pe t i t i on  o f  John  T .  C la i -bo rne ,  J r .  l s  den led

and  the  No t l ce  o f  De f i c i ency  l ssued  Apr i l  12 r  1971 ,  i s  sus ta ined .

DATBD: Albany,  New York
September 27,  L976


