
STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

WAIJTER H. BURGESS

For a Redeterminat lon of a Def ic lency or
a Revlsion of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Articledg| 23 of the
Tax Lawifor the Year(s) oo<*rrdo$(x)
L967 .  L968 ,  1969  and  1970 .

State of New York
County of Albany

Catherine Steele , being duly sworn, deposee and saye that

she is an employee of the Department of Taxatlon and Flnance, over 18 yeare of

age, and that on the 13th day of September ,  L976, she served the w{thln

Notice of Decision by (cert l f ted) mai l  upon Wa1ter H. Burgess

(ili€nfltaffieEE$6>ttfrl the petitLoner ln the wlthln proceedlng'

by enclosing a true copy thereof tn a eecurely eealed postpald wrapper addressed

as fol lows: Mr. Walter H. Burgess
93 Joyce Road
Hartsdale, New York 10530

and by depositlng same enclosed ln a postpatd properly addressed wrapper ln a

(post of f ice or off ic ial  deposttory) under the exclusive care and custody of

the Unlted States Postal  Service wlthin the State of New York.

That deponent further says that the said addressee is the ScT*et'gft3l[8fift

dft>tttl5} petittoner herein and that the address 8et forth on sald ltrapper lg the

last known address of the {oefxxlc<lttfilre<nftrfi@ petlELoner.

Sworn to before me thls

13th day of September , L976.

AFFIDAVIT OF MAILING

rA-3 (2176>



STATE TAX COMMISSION

STATE'OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Sqrt$rr It, 1976

AODRESS YOUR REPLY  TO

TELEPHOilE: .,,,,I!?j{!!9_

r tllr. lfaltct [r Eurgrrr
9t iloyer nord
fiirtrdrl., Irr York t0t30

Dclt Xr. Sufg.rrl

Please take notice of the DrcIgtf,
o:f the State Tax Conanission enclosed herewith.

Please take further notice that pursuant to
Section(I). 722 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be cormnenced within 4 mnthr
from the date of this not ice.

Inquiries concernlng the computation of tax
due or refund allorved in accordance with this
decision or concerning any other matter reLative
hereto rnay be addressed to the undersi They

ly .will be refgrred to the proper

!.rl,ng Tax
Srartng OflLcrr

Taxlng Bureauls Representative:

rA -1 .12  (L176)
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter the Petit ion

WALTER H. BURGESS

for Redeternination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Years  L967 ,  1968 ,  1969  and  L97O.

I .  Whether  the business act iv i t ies of

Burgess,  ds a manufacturers '  representat ive

1968,  1969 and l97O const i tu ted the conduct

business under  sect ion 703 of  the Tax Law.

o f

o f

DECTSTON

Pet i t ioner ,  Wal ter  H.  Burgess,  o f  93 Joyce Road,  Har tsdale,

New York 10530,  has f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business taxes under

Ar t ic le  23 of  the Tax Law for  the years L967,  1968,  1969 and Lg7o.

(r ' i le r,ro. 00238) . A formal hearing was held before Edward L. Johnson,

Hearing Off icer, dt the off ices of the State Tax Commission, Traro

Wor ld Trade Center ,  New york,  New york,  or r  May L7,  L976,  Er t  3 :00

Petit ioner appeared pro se. The rncome Tax Bureau appeared h1z

Peter  Crot ty ,  Esq.  (Wi l l iam Fox,  Esq.  o f  Counsel ) .

ISSUES

the petit ioner, Walter

during the years L967,

of an unincorporated

H .



I I .  hlhether the

under former section

685  (a )  ( r )  and  685  (a )

2 -

petit ioner was properly subject to

685 (a) for the years L967 and 1968

(2 )  f o r  t he  yea rs  1969  and  1970 .

FINDINGS OF FACT

$  6L .77  $  60 .82

the penalt ies

and sections

t .  Pet i t ioner ,  Wa1ter  H.  Burgess,  t imely  f i led income tax

returns for each of the years L967 Lhrough L970, but did not f i le

an unincorporated income tax return for any year

2. A Notice of Deficiency for unincorporated business tax was

issued May 22,  L972,  against  the pet i t ioner ,  Wal ter  H.  Burgess,

together with a Statement of Audit Changes detai l ing the deficienqg

as of  that  date as fo l lows:

Year Tax Penaltv In terest Total

L967
1968
L969
L970

Total

$247 .O7
579 .82
67  4 .64
800 .  53

$2 ,3O2 .06

L44 .95
239 .49
236 .L6

107 .93
85 .  11
s2 .96

$ 36e .66
832.70
999.24

1 ,  089 .  65

$3 ,29L .25$682 .37  $306 .82

3. The Income Tax Bureau determined that petit ioner, Walter H.

Burgess '  act iv i t ies as a manufacturers '  representat ive were subject

to unincorporated business taxes in the years L967 through 1970 and

that petit ioner had fai led to f i le unincorporated business tax returns

and pay the unincorporated business taxes for those years. The fncome

Tax Bureau added penalt ies as i temized above.



4.  Pet i t ioner ,  Wal ter

for redetermination of the

through L97A.

Burgess,  t imely  f i led a pet i t ion

and penalty for the years L967

5.  Pet i t ioner ,  Wal ter  H.  Burgess,  was a sa lesman for  Rut t

Custom Kitchens of Goodvil Ie, Pennsylvania, a manufacturer of wooden

kitchen cabinets. He was assigned a specif ied terri tory which in-

cluded the New York metropoldtan market of New York City, Long Island,

Westchester County and north Jersey from Monmouth County north. He

was l imited to that area. Beginning about L966, petit ioner sought

and obtained from Rutt Custom Kitchens permission to carry a l ine of

plastic kitchen cabinets for another manufacturer. Petit ioner then

took on the l- ine of Kras Rose Line Products of Farmingdale, Long

Island. He covered the same geographical terr i tory for both principals.

There was no written contract for service with either manufacturer.

6 .  Pet i t ioner ,  Wal ter  H.  Burgess,  had no formal  o f f ice.  Both

of his principals had their off ices out of town. Petit ioner made up

order reports and conducted business correspondence from his home.

Petit ioner had no employees.

7.  Pet i t ioner ,  Wal ter  H.  Burgess,  f i led h is  Federa l  income tax

returns for 1967 through L97O with a Schedule C. "Profi t  (or Loss)

From Business or  Profess ion" .  He descr ibed h imsel f  on these forms,

as weII as on the New York State income tax returns, as "self-

employed" .  He f i led a Federa l  pension "Keogh Plan"  as se l f -employed.

3
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Nei ther  of  pet i t ioner 's  pr inc ipa ls  deducted soc ia l  secur i ty ,  s ta te

or Federal income taxes. Petit ioner was not included in the pension

plans of  h is  pr inc ipa ls .

8. Neither principal exercised control or direction over the

activit ies of the petit ioner, Walter H. Burgess, other than l imit ing

the area of his terr i tory. l l l re principals handled approval of credit,

bit l ing and collections. Petit ioner was paid a straight conunission

on gross sales, without reimbursement for his expenses.

9. Petit ioner, Wa1ter H. Burgess, was advised brlz his accountant

that he was not required to f i le unincorporated business tax returns

for  the years in  issue.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Wal ter  H.  Burgess,  was a se l f -employed

independent contractor subject to the unincorporated business tax

for the years 1967 through I97O in accordance with the meaning and

intent  o f  sect ion 703 of  the Tax Law.  Sect ion 703 ( f )  o f  the Tax

Law does not exempt petit ioner from the unincorporated business tax.

That section does not provide an exemption. It  merely l imits the

factors which may be rel ied upon to conclude that the individual is

self-employed as opposed to being a mere employee of his pr: lneipals.

Fr ishman v.  New York State Tax Commiss ion,  33 A.D.  2d LO7,  307 NYS

2d  609 .
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B. That petit ioner, Walter H. Burgess, rel ied upon what he

had reason to believe was competent advice of a cert i f ied public

accountant that his business activit ies were not subject to the

unincorporated business tax, and that petit ioner was not required

to f i le unincorporated business tax returns. The penalty under

former sect ion 685 (a)  for  the L967 and 1968 and sect ions 685 (a)  (1)

and  685 (a )  (2 )  f o r  t he  yea rs  1969  and  L97O i s  cance l l ed .

C. That the petit ion of Walter H. Burgess is granted to the

extent that the penalt ies are cancelled; that the Income Tax Bureau

is  d i rected to  modi fy  the Not ice of  Def ic iency issued May 22,  L972i

and that, except as so granted, the petit ion is in al l  other respects

denied.

DATED: Albany, New York
September  13 ,  L976

COMMISSIONER

:Z**

STATE TAX COMI{ISSION

COMMISSIONER


