
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

E. PAUL and ULIZABETEI BOYNTON

For a Redeterminat ion of a Def ic iency or
a Revtsion of a DetermtnatLon or a Refund
of Unincorporated Business

AFTIDAVIT OF MAILING

Taxes under Art lcle S) 23 of the
Tax Law for the Year(s):cmrhofn*{of
L964 ,  1965 ,  1966 ,  L96 '7  and  1968 .

State of New York
County of Albany

Catherine Steele , being duly sworn, deposes and saye that

she is an employee of the Department of Taxatlon and FLnance, over 18 years of

age, and that on the 4th day of October , Ln6 , she eeryed che wtthln

Notice of Decision by (certlfted) mall upoiE. Paul & Elizabeth Boynton

(ueryxeo-*xtria€D<Ef} the petltloner ln the wlthln proceedlng,

by enclosing a true copy thereof ln a securely sealed poetpald wrapper addreseed

as fol lows: Mr. & Mrs. E. PauI Boynton
Sunrise Terrace
Worcester, New York L2L97

and by deposLting same enclosed in a postpaid properly addressed wrapper ln a

(post off ice or off lclal depository) under the excluslve care and custody of

the Unlted States Postal Servlce withln the State of New York.

That deponent further says that the sald addreaaee le the (xryocrulst*rx

afxgh) petitloner hereln and that the address set forth on eald wrapper ts the

last knornn address of the (X$AQ!*Rlat*:ag:A&*he) petLrLoner.

Sworn

4t}]

to

day

before me thls

of October ,  L9 76

rA-3 (2176>



STATE TAX COMMISSION

STATE OF'NEW YORK i;

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

Octobrr *, 1976

r
l&i & llrlr G. Dent tolnton
8unrl|. llrrrccQ
|'oac..t rr frrr for* 12197

Dfanr tF. I tl[r. loyato'nl
Please take notice of the Daglflm
of, the State Tax Conunission enclosed herewith.

Please take further notice that pursuant to
Section(I) 722
proceeding in court to revieet an adverse deci-
sion must be cournenced within { tF[|tlff
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allolved in accordance with this
decision otr concerning 'any other. fllatter reLative
hereto,na) be addressed to the undersigned, They
will be, referred to the proper party for reply.

Enc.

c c :

+/ry tnrlyrygarg>

4zt-',AOy
lnnh tf. hrceh
8t{)uvllor of SnlI

F.r'4o*# E*rt'nel

Taxlng Bureauts Representative:

AOORESS YOUR REPLY  TO

TELEPH.NE:,rrr, ft7-18t0

rA-1 .  12  (L l7  6 )



STAIE OF NEW YORK

SIAIE TN( M,MISSION

h the Matter of the Petition

of

E. PAIIL and EIZABEIII BOYI{TOI{

for Redete:mination of a Deficiency or for
Refind of ltrincorporated Business Ta:res urder
Article 23 of the Tac Larnr for the Years L964,
L965, L966, 1967 a'.d 1968.

MCISION

Petitioners, E. Paul and Elizabeth Boynton, residing at Srnrise Terrace,

trilorcester, Nex,v Yor;lc L2197, have filed a petition for redetsmination of a

deficiency or for refi.rrd of r.nrincorporated br:siness ta:( urrder Article 23 of

ttre Tar T-sn for ttre years L964, L965, L966, L967 er:rdL968. (File No. 8-L2012L83),

A small claims hea:cing was held JuLy 29, L976, at 2:00 P.M., at the

offices of the State Tax Ccmnission, Room 107, Brrilding #9, State Cqus,

Albmy, Ner,v York, before llan1 Huebsch, Hearing Officer. Tlre petitioners

appeared pro se and for his wife, Elizabeth Boynton. The Incore Tax Brseau

appeared by Peter Crottry, Esq., Olichael Weinstein, Esq. , of cornsel).

ISSIJES

I. Did the porEion of the petitioner's real property, equipnent,

fiamitr-re, fiifu:es, ete., vdrich he leased with an option to buy, constitrrte

assets corrrected with his br:siness?

II. Was the rental incone receirzed in L964, 1965, L966, L967 nd L968

in ccnmection with the leased prorperty includible in corryuting net br:siness

incorre for purposes of the Nerr Yorlc r-nincoryorated business tax for the tax

yea:rs 1964 ttrouglr L968?

III. Was ttre gain realized from the sale of such assets stibject to Nerrr

York State urincorporated business tax for the ta:c year L968?
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HINDINES OF FACT

1. Petitionens, E. Paul nd Elizabeth Boynton, tinely filed joint

personal inconre tax and rnincoryorated brrsiness t€rx returns for the year

1968. A capital gain was reported on the personal incqne ta>r reEurr. There

lras no indication of a gain cn the rnincorporated br.rsirress tax retrx.n. the

Incme Ta< Br-reau held assets sold to be br:siness comrected ard, therefore,

taxable for r.rrincorporated br-r,siness tax prqoses at 100 percerrt of the gain

realized. OnAugust 30, L97L, the Incone Tax Br.reau issr.red a Notice of

Deficiency to the petitioner, E. Paul Boynton, !fuich reflected the ordirurry

income treatment of ttre gain from sale of sudr assets for r-rrincorporated

br:siness tax prqoses. The additional rnincorporated br:siness tax was

$686.Q plus $97.79 interest for a total of $784.2L. Ttre Irrcre Ta< &.u:eau

also adjusted the capital gains reported on the personal incore tax retr.m and

issr.red a separate Notice of Deficiency r,*r'ich was sr-rbsequently paid by the

petitioners.

2. Ir1 1951, petitioner, E. Paul- Boynton, errtered into a partnership

agreerrEnt r,rith his brother r,ilro was a rzeterinarisr. They operated a hospital

for douestic anirnals. Petitioner, E. Paul Boynton, grooned the anirnals and

mmaged the hospital. His brother took care of the professional- drties. In

1960, petitioner, E. Paul Boynton, prrchased his brottrer's interest and

continued the business wiLh the help of salaried rzeterinarians. The hospital

building was a burgalou Qpe of touse, the r4pper floor of wtridr contained

living qu€rEers for ttre rreterinarians, vilrile the gro-nrd floor was devoted to

tlre rrcterinaa:y practice. Ttre basmrt operating facilities and kermels.

ltrere were also serreral out buildings for kennels and hospital related uses.

3. In 1963, because of difficulties with the Nex,rr York. State Btreau of

Professional Ethics, petitioner, E. Paul Boynton, leased approximately one-half

of the professional facilities to a rrcterinariar ard ccnfined his business
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activities to groonir€ and boarding anirnals on ttre other half of the properey.

Ttre lease contained an option to buy vfuich wErs er<errcised in 1968 by the lessee.

TLre entire building and its contents were transfen:ed to the lessee, as

prrchaser.

4. The petitioner requested refinrd of r-urincorporated business tar for

the ta>< yea:rs 1964 through 1968 on tlre basis that rerrtal income, included in

conputing New Yodc State rarincorporated business t€lx for suctr years, strould

not have been inchrded as sudr rerrtal incqre was receirred in comrection wittt

property leased with an option to Erchase, r,atrich was used by a person in an

exenpt profession. fhe petition was received by the Irrcqre Tar Br-reau on

Septerber 24, L97L. Ttre pedtioner fr:ruher indicated that the rental ineore

for tlre years 1964 throqh 1968 strotrld not be sdbject to rarincorporated br:siness

tax for such years, as tJre rental incone recei'rzed uas part of tlre real estate

lease-opLion transaction,ard the petitioner had no jr-risdiction over the porEion

of the real estate used by the rrcterinarian.

COI{CI.IJSIOT{S OF IAW

A. That the claims for refund of New York State r.lrinconporated bu.siness

tax for tlre years L964, L965, L966 ndL967 nay not be considered as such sfaims

were not tirrely filed in accordsrce lyith ttre provisions of section 687 of the

Tax Lat^1.

B. That the petitioner, E. Paul Bqnton, regularly caried on an

urincorporated business of and boarding anirnalsr r^rittdn t}re maning

and intent of section 703(a) of ttre Tax La^r drring the year 1968 rry to ttre titre in

1968 wtren ttre entire real arrd other tangible p::operEy was sold srd that the

portion of the property lrhich rnras leased constituted assets comrected with the

petitioner's br-rsiness r,sithin the rneaning and intent of section 703(e) of the

Tax Levs.
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C. That the rental incorre receirzed in the yeer L96\in comtection with

ttre lease-option arra,tgernent, constituted incone from assets cornected wittt the

petitioner's business r,frrich was includible in corylrting net br"siness incorre for

Ner,v York SLate unincorporated br:.siness for sudr years.

D. That the gain realized f::orn the sale of real and other tangible

property in comrection with the lease-option trsrsaction is includible in

computir€ unincorporated business gross incore for the tax year 1968 within the

neaning srd intent of section 705(a) of the Tax Law.

E. That tlee petition of E. Paul and Elizabeth Boyntor is denied and the

Notice of Deficiencv is sr:stained.

DAIED: Albany, Ner^r York
October 4,  L976

STATE TAX CCM'IISSION


