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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

JERRY BANDER DECISION

for  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness  :
Taxes  under  Ar t i c le  23  o f  the  Tax  Law
for  the  Years  1965 th rough L973.  :

:

Pet i t i one r ,  Je r r y  Bander ,  o f  232  MarL in  Dr i ve ,  Syosse t ,

New York LL79L,  has f i led a pet i t ion for  redeterminat ion of  a

def ic iency or  for  re fund of  un incorporated business taxes under

Ar t ic le  23 of  the Tax Law for  the years 1965 through L973.

( r ' i le  No.  00616) .  A formal  hear ing was held before Edward L.

Johnson,  I {ear ing Of f icer ,  a t  the of f ices of  the State Tax

Commission, Tlvo World Trade Center, New York, New York, oD

June  L6 ,  L976 ,  d t  10 :45  A .M.  Pe t i t i one r  appeared  p ro  se .  The

Income Tax Bureau appeared by Peter  Crot ty ,  Ese. ,  (Ar thur  Rosen,

Esq .  o f  counse l ) .

I J D  U . r , J

I .  Whether  the business act iv i t ies of  Jerry  Bander  as a

mul t i - l ine outs ide sa lesman dur ing the l rears 1965 through i - :g73

const i tu ted the conduct  o f  an unincorporated business under

sect ion 7O3 of  the Tax Law.
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r r -  whether  the pet i t ioner ,  Jerry  Bander ,  was subject  to

penal t ies under  sect ion 685 (a)  o f  the Tax Law for  fa i lure to  f i le

unincorporated business income tax returns for  the years 1965

th rough  1967 .

FINDINGS OF FACT

1.  Pet i t ioner ,  Jerry  Bander ,  t imery f i red New york s tate

res ident  income tax returns jo in t ly  wi th  h is  wi fe  in  each of  the

years 1965 through 1973.  He d id not  f i le  un incorporated business

tax returns for  these years.

2-  A Not ice of  Def ic iency for  un incorporated business tax

was issued on February 17,  1969,  against  pet i t ioner ,  Jerry  Bander ,

for  the years 1965,  1966 and Lg67 set t ing for th  a tax due of

$1 ,378 .99  p lus  pena l t y  o f  g344 .7s  and  i n te res t  o f  g l72 .g7  fo r  a

to ta l  o f  $1 ,896 .71 .  A  No t i ce  o f  De f i c i ency  fo r  un inco rpo ra ted

business tax was issued on November 25,  L974,  against  pet i t ioner ,

Jerry  Bander ,  fo : r .  the years 1968 through Lg73 deta i l ing business

tax  ow ing  o f  $6 ,529 .30  p l us  i n t e res t  o f  $L ,256 .63  f o r  a  t o ta r  due

o f  $7 ,785 .93 .

3-  The fncome Tax Bureau determined that  the act iv i t ies of

pet i t ion€t ,  Jerry  Bander ,  ds an independent  sa lesman const i tu ted

the carry ing on of  a  bus iness subject  to  the unincorporated business

tax in  the years 1965 through j .g73.
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4.  Pet i t ioner ,  Jerry  Bander ,  t imely  f i led pet i t ions for

redeterminat ion of  bus iness tax for  the years 1965 through L973,

and for  redeterminat ion of  the penal ty  for  the years 1965 ,  Lg66

and  L967 .

'5 .  Pet i t ioner ,  Jerry  Bander ,  was a sa lesman carry ing severa l

l ines of  women's  appare l .  Whi le  he was under  a wr i t ten contract

to  a  manu fac tu re r  o f  f a I t ,  f ake - fu r  coa ts ,  Russe l  Tay lo r ,  I nc . ,

he a lso represented makers of  spr ing coats,  and a su i t  manufacturer .

Pet i t ioner ,  Jerry  Bander ,  was paid a commiss ion based on sa les made

on the road and to those customers wi th in  h is  ass igned ter r i tory . to

whom he personally made sales in the New York City showroom. He had

no regular  showroom dut ies.  Pet i t ioner ,  Jerry  Bander ,  was not  re im-

bursed for  bus iness expenses incurred whi le  doing outs ide se l l ing

fo r  h i s  seve ra l  p r i nc ipa l s .

6.  Pet i t ioner ,  Jerry  Bander ,  mainta ined a room at  h is  home

where he kept  h is  samples,  order  books and business papers.  A

deduct ion of  one-seventh of  the operat ing expense of  the house was

taken by pet i t ioner ,  Jerry  Bander ,  ds a bus iness expense on the

Schedu le  C  "P ro f i t  ( o r  l oss )  F rom Bus iness  o r  P ro fess ion "  a t tached

to the Federa l  income tax return,  Form 1040.  In  the sa id Schedule C,

pet i t ioner ,  Jerry  Bander ,  i temized other  bus iness expenses inc lud ing

auto expenses,  gratu i t ies,  ente: : ta inment  expense and te lephone.
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7. Throughout the years in question, petit ioner devoted the

ma jo r  po r t i on  o f  h i s  se l l i ng  t ime  to  Russe l  Tay lo r ,  I nc . ,  manu-

facturers of  fur - l ike coats.  He a lso carr ied the l ines of  severa l

subsid iary  f i rms of  Taylor  making var ious ar t ic les of  appare l .  From

t ime to t ime,  pet i t ioner ,  Jerry  Bander ,  was s imul taneously  under

con t rac t  as  an  ou ts ide  sa lesman  to  Te r ina ,  f nc . ,  J i l I ,  J r .  Fash ions

Coa t  Corp . ,  Su i tmas te r  C Iass i cs ,  I nc .  and  House  o f  E rd i ck  Fash ions ,

Inc. Each principal was informed of his carrying every l ine by

pet i t ioner ,  Jerry  Bander .  Each paid a speci f ied commiss ion on

sales,  wi th  no addi t j -onal  compensat ion paid pet i t ioner ,  Jerry  Bander ,

for work the principal might require in the showroom. Russel Taylor,

fnc.  covered pet i t ioner ,  Jerry  Bander ,  in  i ts  B lue Cross and BIue

Shie1d hospi ta l  and medica l  p lans.  I t  d id  not  deduct  soc ia l  secur i ty

tax nor withhold New York State or Federal income taxes

B.  Russel  Taylor ,  fnc.  demanded and received f i rs t  ca l l  on the

serv ices of  pet i t ioner ,  Jerry  Bander .  The f i rm requi red regula i  and

frequent  repor ts  of  the act iv i t ies of  the pet i t ioner ,  Jerry  tsander .

Di rect ion was g iven to  h im to ca l l  on some accounts,  and not  to  se l l

o ther  accounts.  Inst ruct ions were q iven as to  how order  b lanks were

to be f i l led out  and s igned.  Credi t  approval  was reserved to  the

o f f i ce rs  o f  Russe l  Tay lo r .  The  techn ique  o f  h i s  se l l i ng  ac t i v i t i es

was le f t  ent j - re ly  to  the pet i t ioner .  Pet i t ioner  juggled h is  t ime

and  e f fo r t s  f o r  t he  seve ra l  p r i nc ipa l s  whose  l i nes  he  so ld  so  as  to

obta in maximum tota l  sa les uporr  which he could earn commiss ions.
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9.  Pet i t ioner ,  Jerry  Bander ,  was advised by the accountant  for

h i s  rna jo r  p r i nc ipa t ,  Russe l  Tay lo r ,  I nc . ,  t ha t  pe t i t i one r  was  an

employee and therefore not required to f i le unincorporated business

tax  re tu rns -

CONCLUSTONS OF I,AW

A. That  pet i t ioner ,  Jerry  Bander ,  was not  an employee of

Russel  Taylor ,  Inc. ,  nor  of  the other  f i rms he represented as a

commiss ion sa lesman in  the years 1965 through L973 in  accordance

wi th the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

Pet i t ioner ,  Jerry  Bander ,  was an independent  contractor  se l l ing the

products of non-competing f irms in the coat and suit industry. None

of  the pr inc ipa ls  for  whom pet i t ioner  so ld exerc ised that  degree of

contro l  and d i rect ion requis i te  to  warrant  pet i t ioner 's  be ing

considered an employee within the purview of the Tax Law. I4gqteq

o f  B r i t t on  v .  S ta te  Tax  Commiss ion ,  22  A .D .  2d  987  a f f  ' d  N .Y .  2d  613 .

B.  That  pet i t ioner ,  Jerry  Bander ,  was not 'exempt  f rom unin-

corporated business tax in accordance with the meaning and intent

o f  sec t i on  703  o f  t he  Tax  Law.  Sec t i on  703  ( f )  wh ich  re la ted  to

outs ide sa lesmen,  is  not  an exempt ion 'but  mere ly  l imi ts  the factors

which may be re l ied upon to conclude that  an ind iv idual  is  se l f -

employed as opposed to bej-ng a mere employee of his principal.
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C. That  the pet i t ioner ,  Jerry  Bander ,  re l ied upon what  he hao

reasonable grounds to  bel ieve was the competent  adv ice of  a  Cer t i f ied

Publ ic  Accountant ,  that  he,  Jerry  Bander ,  was an employee of  Russel

Taylor ,  rnc.  and was not  requi red to  f i te  an unincorporated business

tax return.  The penal t ies on the Not ice of  Def ic iency dated JuIy  28,

1969,  for  taxable years 1965,  L966 and L967 are cancel led.

D. That the petit ion of Jerry Bander is granted to the extent

that  the penal t ies under  sect ion 685 (a)  for  the years 1965 ,  T966

and 1967 are cancel led and the fncome Tax Bureau is  d i rected to

modi fy  the Not ice of  Def ic iency issued July  28,  L969,  in  accordance

wi th th is  dec is ion.  That ,  except  as so granted,  the pet i t ion is  in

a I1  o the r  respec ts  den ied .

DATED: Albany, New ]rork

November 18. L976
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fitiffi" f,"----
COMMISS TONER

STATE TAX COMMTSSION

'4*e
COMMISSIONER


