
''O'' OF NEI{ YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion
:

o f

LEONARD AI.DRICH :

For a Redeterminat ion of a Def lc iency or :
a Revlslon of a DeterminatLon or a Refund
of Unincorporated Business :

AFFIDAVIT OF MAILING

Taxes under Art icLe(g) 23 of the
!qx- !,aw ifor the Year(s)ron<*xdod(r)< L96L;
L962 and 1963.

State of New York
County of Albany

Carmen Mottol-ese , being duly sworn, deposeg and saye that

she is an enployee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 13th day of Septeuiber , L976, she served the wlthln

Notice of Decision by (cert i f led) mail upon Leonard Aldrich

:(x0$ruesdl€r:|If* the petltLoner ln the withln proceedlng,

by enclosing a true copy thereof in a securely sealed poetpatd wrapper addreseed

as folLows: Mr. Leonard ALdrich
155 Wesr  58th Srreet
New York, New york L0023

and by deposltlng same enclosed in a postpald properly addressed wrapper tn a

(post off ice or off iclal deposltory) under the exclusive care and cuetody of

the United States Fostal Servlee withln the State of New York.

That deponent further says that the sald addreaaee ls the *Xggg*"Tfg[*yt

:0f,:ob$ petitloner heretn and that the addrese set forth on sald lrrapper ls the

last knorsn address of the **ggfenme**X*€fxf&€) petltloner.

Sworn to before me thie

13th  day  o f  September  ,  L976.

rA-3 (2176>



STATE OF NEI{ YORK
STATE TN( COMMISSION

In the Matter of the Petitton

o f

LEONARD ALDRICH

For a Redeterminat ion of a Def lc iency or
a Revlsion of a Determinatlon or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art lcLe(9) 23 of the
Tax Lawrfor the Year(e) ****fi€S&*
1951  .  7962  end  1  96?

Stace of New York
County ofAlbany

Carmen Mottolese , being duly sworn, deposes and says chat

she is an employee of the Departtrent of Taxatlon and Finance, over 18 years of

age, and that on the 13th day ofg.ptedbe- 1976, she served the wlthtn

Notice of Decision by (cert l f ied) naLl upon Herm,an D.

Schultz, Esq. (representative of) the petlt loner ln the withln proceeding,

by encloslng a true copy thereof in a securely sealed postpatd wrapper addregeed

as fo l lows:  Herman D.  Schul tz ,  Esq.
Susswein and Schultz, Esqs
New York ,  N .Y .  10017

and by deposltlng same enclosed in a postpald properly addreseed wrapper Ln a

(posc off ice or off iclal depository) under the excluslve care and cuetody of

the Untted States Postal Servlce withln the State of New York.

That deponent further says Ehat the sald addreesee le the (repreaentatlve

of the) petitioner herein and that the address aet forth on eaLd wrapPer le the

last known address of the (representative of the) petlttoner.

Sworn to before me thls

13th day of  September ,  L976.

rL-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS AUREAU
S T A T E  C A M P U SSTATE TAX COMMISSION

r

ilffudLd'zfJ, ltt8

tff. Irmmd lldrlch
1St fhlt afiie ftrrnt
frr !ot, nnt te* lmtt

Drr |fi. llffi&r

Pl-ease take notice of the 
lIGD!ffi

of the State Tax Cornrnission enclosed herel'rith.

::::i:"€t#h?Nrtic" 
.l?'.fl1T::"il;: ."

proceeding in court to revior af ffil deci-
sion must be corunenced within
from the date of this notice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the
will be referred to the proper

Enc.

cc :  Pet i t loner fs Representative:

TaxLng Bureau's Representat ive:

rA-1 .12  (L176)

AOORESS YOUR REPLY  TO

ll?-tll0
TELEPHONE:  (5 tB} -



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

LEONARD ALDRICH
:

for the Redetermination of a Deficiency
or for Refund of Unincorporated Business :
Taxes under Art icle 23 of the Tax Law
for  the Years L96L,  L962 and 1963.  :

DECISION

Pet i t ioner ,  Leonard Aldr ich,  155 West  68th Street ,  New York,

New York 10023,  has f i led a pet i t ion for  redeterminat ion of

deficiency or for refund of unincorporated business tax under

Ar t ic le  23 of  the Tax Law for  the years 1961,  L962 and 1963.

(Fi le Number 3-7710063) A formal hearing was held before Nigel

G. Wright, Hearing Off icer, at the off ices of the State Tax Com-

mission, T\r.ro World Trade Center, New York, New York, on January

15,  L976,  Er t  9 :00 a.m.  Pet i t ioner  appeared by Susswein & Schul tz ,

'Esqs. (Herman D. Shultz, Ese. , of counsel). fhe Income Tax Bureau

appeared by Peter Crotty, Esq. (Alexander Weiss, Ese. and Richard

Kau fman ,  Esg . ,  o f  counse l ) .

ISSUES

I .

A ldr ich,

carrying

Did the sell ing activit ies of the petit ioner, Leonard

dur ing the years 1961,  L962 and 1963 const i tu te the

on of an unincorporated business?
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II.  Was New York State bound by an agreement or opinion

of i ts examiner rendered at a conference?

III.  Was New York State barred by the lapsing of the statute

of l imitations or laches from assert ing i ts claim for unincor-

porated business tax for the years in issue?

IV. Was New York Stat,e barred from assert ing i ts claim for

unincorporated business tax by virtue of a determination in 1956

that the business activit ies of the petit ioner, Leonard Aldrich,

which were similar to those conducted by him durLng L96L, r.962

and 1963, were not subject to an unincorporated business tax?

F]NDINGS OF FACT

1. Petit ioner, Leonard Aldrich, f i led New York State resi-

dent income tax returns for the years L96L, L962 and 1963, but

did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .

2.  On January 16,  1967,  the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Leonard Aldrich,

imposing unincorporated business tax upon the income received by

him from his activit ies as a salesman during the years 1961, L962

and 1963. In accordance with the aforesaid Statement of Audit

Changes,  a  Not ice of  Def ic iency was issued in  the sum of  $2,853.66,

cons i s t i ng  o f  a  de f i c i ency  o f  $2 ,318 .71  toge the r  w i th  $534 .95  i n

in te res t .
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3.  Dur- i -ng the years 1961 ,  L962 and 1963,  pet i t ioner ,

Leonard Aldrich, was a dress salesman. He represented three

unaff i l iated f irms sell ing non-competit ive l ines of ladies

d resses .

4. Petit ioner, Leonard Aldrichrs, primary principal during

the years 1951,  L962 and 1963 was Ben Barrach Dresses,  Inc. ,  but

he was permitted to simultaneously display and seIl dresses for

Robin and Wilson Folman, Inc. while on seasonal road tr ips for

Ben Barrack Dresses, Inc. None of the f irms for whom he sold

withheld Federal and New York State income taxes, oE social

security tax from the conrnissions paid to hj-m. He was not reim-

brirsed for any of his business expenses. He deducted such busi-

ness expenses on Schedule rrCrr of his Federal income tax return.

lltre firms for whom he sold merchandise did. not exercise any sub-

stant ia l  superv is ion or  contro l  over  h is  sa les act iv i t ies or

techniques, except that Ben Barrack Dresses, fnc. designated the

times he was to take road tr ips. Tkre road tr ips so designated,

however, were more determined by when the seasonal l ine of dresses

was ready for  sa le.  The only  rest r ic t ions p laced upon pet i t ionerrs

act iv i t ies were conf in ing h is  sa les ter r i tory  to  a speci f ic  area,

the requirement that when he was not on the road he must work out

of Ben Barrackrs showroom when needed, and that he was precluded

from sel l ing compet i t ive products .
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5. Drring the year L956, the petit ioner, Leonard Aldrich,

was assessed by the Department of Taxation and Finance for unin-

corpcrrated business tax for the years L952, L953 and 1954. When

petit ioner's activit ies were explained to the Income Tax Bureau,

the assessment  was cancel led in  i ts  ent i re ty .  f t re  pet i t ionerrs

business operat ion is  the same today as i t  was in  1952,  1953 and

L954 .

6. A conference was held before Harold B. Herzog, a tax

examiner, orr November 15, 1965 and a Report of Conference was

issued on November 19, L966, wtrerein the examiner rendered an

opinion that Ben Barrack was ttre prime employer of the taxpayer.

coNcLUSroNs oF rAg

A. That the income received by petit ioner, Leonard Aldrich,

from the f irms he represented during the years 1961, L962 and 1963

constituted income from his regular business of sel l ing dresses

and not compensation as an employee exempt from the imposition of

unincorporated business tax in accord.ance with section 703 (b) of

the Tax Law.

B. That an examiner for the Department of Taxation and

Finance lacks the absorute authority to compromise or sett le

claims for taxes, such authority being vested solely in the State

Tax conrnission. Therefore, any redetermination of tax due
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entered into or negotiated by a tax examiner is subject to review

by the State Tax Conmission.

C. That since the petit ioner, Leonard Aldrich, fai led to

fi le unincorporated business tax returns for the years 1961, L962

and 1963, therefore a Statement of Audit Ctranges and a Notice of

Deficiency for unincorporated business tax for said period could

be issued at any t ime. The claim is not barred by either the

statute of  l imi ta t ions or  laches.

D. Tlrat each determination of the State Tax Cornmission as

to the status of a taxpayer stands on its o\^In' and is binding

upon the State Tax Commission for only those taxable years to

which i t  speci f ica l ly  re la tes,  and to  that  s tate of  facts  uPon

which it  was based.

E. l f trat the petit ion of Leonard

Notice of Deficiency dated January 16,

DATED: Albany, New York
September 13,  L976

Aldrich is denied and the

L967 ,  i s  sus ta ined .

COMMISSION

COMMISSIONER

COMMISSIONER


