
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  MaL te r  o f  t he  Pe t i t i on

o f

WERNER WOLFF

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business
Taxes under  Ar t i c le (s l  23 o f  t he
Tax Law fo r  the  Year (s )  1967,  L968,
1969 and 1970.

State of New York
County of Albany

iIAfiET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 9th day of October ,  L9 75, she served the within

Notice of Decision (dtQDlE&fiffiOnf0(il66) by (certifled) maiL upon Werner Wolff

W the pet iLioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Iv lr .  Werner Wolf f
397 Bleecker Street
New York, New York 10014

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

Tha.t deponent further says that, the sa.id addressee is the (fgF*ggqJtlEtslllrtga

ISE) pet i t ioner herein and that the address set forth on said wra.pper is the last

known address of Lhe (f6Ftlts€3ttrflrt$O<58:obc) petitioner.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me this

gth day of October , L975.

, -  r l ' f t . .  i / - /  ' . /
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STATE OF NET.I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WERNER WOLFF

For a Redeterminat ion of a Def ic iency or
a Refund of Unincorporated BusinesS
Taxes under Art ic le (*;  23 of the
Tax Law fo r  the  Year (s )  L967,  L968,
L969 and 1970.

Sta te  o f  New York
County of Albany

.]ANET MACK

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

, belng duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 9th day ofOctober ,  1975,  she served the  w i th in

Notice of Decision (dfeEallffiffixt'fofr* by (certified) mail upon Bernard Goodman, P-A.

(representat ive of)  the pet i t ioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\rrrapper addressed a.s fol lows: Befnard GOodman, P.A.

Goodman and Steiner
109 Croton Avenue

and by deposirins s{rne enclosed 9F?tFtgt$'.iN?vLFg"rS' .tf,rs"€?"d wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United Stat,es Post Off ice DeparLment within the State of New York.

T h a t d e p o n e n t f u r t h e r s a ' y s t h a , t t h e s a i d a d d r e s s e e i s t h e ( r e p r e s e n t a . t i v e

of) pet i t ioner herein and that the address set forth on said l i l raPPer is the last

known address of the (representa.t ive of the) Pet i t ioner.

Sworn to before me this

9th day of October ,  L97A

AD- 1.  30 ( t174)



STATE TAX COMMTSSION

JAMES H.  TULLY,  JR. ,

. " STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

BUILDING s' RooM*m 110?
STATE CAMPUS

pRESIDENT ALBANY' N.Y. 1?227

A R E A  C O O E  5 I 8

nml$r Albany, NeW york
Oltdc lr'lt?t

Very t ru ly  yours,

S T A T €  T A X  C O M M I S S I O N

xEARm6 u t { tT

, __ P_AqL_GRE_ENBERG
S E C R E T A R Y  T O
c o M M t s s t o N

.  ADDRESS YOUR REPLY  TO

Mr. Wright
Mr. Coburn
Mr .  Le i sne r

( s18 )  4s7 -3336

E. ftrDG hltf
l0? rhrdrrr ttrrs
Irr ttstr lc loct lOOL

Dcr E. Dlttr

F-ease cake rroctce or- cne tEll IC
of  the State Tax Commiss ion enclosed herewi th.

Please take-;ftrrther notice that pursuant to
Section ( i l  7ft of the Tax Law, any
proceeding ; in court , t ,oi , ,r ieview an adverse deci-
sion must be commenced within { D|ltDa
f rom the  da te  o f  t h i s  no t i ce .

fnV inqui r ies concern ing the computat ion of  tax
due or refund al lowed. in accordance with this
decis ion or  concern ing any other  mat ter  rerat ive
hereto may be addressed t ;  the unders igned.
Ttrese wil l  be referr,ed to the proper pinty for
rep l y .

Enc .

cc :  Pe t i t i one r ,  s
Law Bureau

HEARTNG OFFTCER

Representa t ive

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TA)C COMMISSION

In the Matter of the Petit ion

of

WERNER WOLFF

for a Redeterminat. ion of a Deficiency
or for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
fo r  t heYbars1967 ,  1968 ,  L969  and  1970 ,

DECISION

Petit ioner, werner Wolff,  397 Bleecker Street, New York,

New York 10014, has f i led petit ions for redetermination of

deficiency or for refund of personal income tax under Art icle 23

of the Tax Law for the years L967, 1968 and 1969. (r i le No. 9480092641

and for the year L97O (ri le So, 058738847') .

A formal hearing was hel 'd before Nigel G' wright '  Hearing off icer'

at the off ices of the State Tax Commission, thro World Trade Center,

New York, New Yorke ol l  , fune 9, L975r d,t 2zOO P,M. Goodman and Steiner

by Bernard Goodman, P.A. appeared for petit ioner. Saul Heckelman, Esq.

(,James A. Scott, Esq., of counsel) appeared for the Income Tax Bureau.
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ISSUES

I .  Did the activit ies of petit ioner, Werner wo1ff, ds a photo

journal is t  dur ing the years L967,  1968,  L969 and 1970 const i tu te the

practice of a profession?

II. Is petit ioner, Werner Wolff,  l iable for unpaid New York State

unincorporated business taxes for the years L967, L968, 1969 and 1970?

FIIIDINGS OF FACT

1. Petit ioner, Werner Wolff,  fai led to f i le with the Income Tax

Bureau New York State unincorporated business tax returns for the years

L967 ,  1968 ,  L969  and  1970 .

2. On September 27, L972, the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioner, Werner Wolff,  imposing

additional personal income taxes and unincorporated business taxes

for the years 1967, 1968 and 1969 upon the grounds that petitioner was

carrying on an unincorporated business. In accordance with the

Statement of Audit Changes, the Income Tax Bureau issued a Notice of

Oef ic iency in  the sum of  $2,228.55.  A prev ious remi t tance of  $294.31

was applied against this deficiency so that the balance due is in the

sum o f  $L ,934 .24 .

3. On November 26, L973, the Income Tax Bureau issued a Statement

of audit Changes against petit ioner, Werner Wolff,  imposing an addit ional

personal income tax and unincorporated business tax for the year 1970

upon the grounds that petitioner was carrying on an unincorporated
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business. In accordance with the StaLement of Audit Changes, the

Income Tax Bureau issued a Notice of oeficiency in the sum of $821.10

for  the year  I97O.

4. petit ioner, Werner Wo1ff, is a phoLo journalist. He maintains

no off ice, nor does he have any employees. During the years L967, 1968

1969 and 1970, petit ioner, Werner Wolff 's business income was derived

from his activit ies as a photo journalist. He took photographs for

magazines such as Patient Care, Johns Hopkins Maqazine, the Mount Sinai

Annual Report and the New York Times Maqazine.

5. Petit ioner, werner Wo1ff, began photography as a hobby in

Germany. In 1936, he emigrated to the United States where he took a

course aL the New York Insti tute of PhotograPhy. In Decernber, 1936,

petit ioner, Werner Wolff,  was hired by Pix, Inc. where he worked as

a darkroom assistant. He was employed by Pix, Inc. unti l  1939.

6.  In  1939,  wi th  two other  employees of  P ix ,  Inc. ,  pet i t ioner ,

Werner Wolff , formed a picture agency called Camera Features. lltris

agency was dissolved Ln L942 when petit ioner, Werner wolff,  \ tas drafted

into the army. From 1942 unti l  he was discharged in 1945, he was

assigned to Yank magazine as an army photographer.
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7.  Pet i t ioner ,  Werner  Wol f f ,  jo ined B1ack Star  Publ ish ing Co. ,

Inc. as a contract photographer in 1945. A contract made on JanuarY 1,

1952, between petit ioner, Werner Wolff and Black Star Publishing Co.,

Inc. provided that Black Star would become the exclusive agent fot the

sale and rental of his photographs. The contract specif ied a

percentage from the sale of his photographs that petit ioner, Werner

Wolff,  would pay Black Star Publishing Co,, Inc.

B. rn the 1950's petit ioner, werner wolff,  became a partner in

the G. & W. Photo Service. The unincorporated business tax for G. & W.

Photo Service is paid by the partnership. Petit ioner, Werner Wolff,

reported his proportj-on of the G. & W. Photo Service unincorporated

business tax on his L97O New York State personal income tax return.

9. Petit ioner, werner Wo1ff, had his photographs exhibited on

two separate occasions in museums throughout the United States. The

exhibition was sponsored by Photographv in the Fine Arts and the

petit ioner, Werner wolff,  htas not reimbursed for the use of his

photographs.

10.  Dur ing the years 1967,  l -968,  L969 and 1970,  a l l  o f  pet iL ioner ,

Werner Wolff 's business income as a photo journalist was derived from

personal services rendered. Capital was not a material income

producing factor.
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CONCLUSIONS OF I,AW

A. That ttre activit ies of petit ioner, Werner Wolffr ds a photo

journalist, although reguir ing special knowledge and experience, did

not constitute the practice of a profession exempt from imposition

of the unincorporated business tax in accordance with the meaning and

intent of section 703 (c) of the Tax Law. (See petit ion of Koner v.

S .T .C . ,  November  7 ,  L9731  .

B. That the activit ies of petit ioner, werner Wolff,  Els a photo

journal is t  dur ing the years L967,  1968,  1969 and 1970 const i tu ted

the carrying on of an unincorporated business and his income derived

therefrom was subject to the unincorporated business tax in accordance

with the meaning and intent of section 7O3 of the Tax Law.

C. That ttre petition of Werner Wolff is denied and the Notices

of Deficiency dated September 25, L972 and November 26, L973 are

susta ined.

DATED: Albany, New York

October  9 ,  1975

STATE TA)( COMMISSION

COMMISSIONER

COMMISSIONER


