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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit,ion

o f

I,AWREIilCE E. W}IITE

for Red,etermination of Deficiency or
for Refund of Personal Income and,
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law
for  the Years 1970 and I97I -

DECTSION

Petit ioner, Lawrence E. White, residing at 2LS East 
'egth

Street, New York, New York 10021, has f i led a petit ion for red,eter- -

mination of deficiency or for refund of personal income and unincor-

porated busj-ness taxes under Art icles 22 and 23 of the Tax Iaw for

the years 1970 and L97L.  (F i le  No.  L-75893316.  )  A formar hear ing

was held before Paul  B,  Coburn,  Hear ing Of f icer ,  a t - the of f ices

of the State Tax Commission, T\,,ro World Trade Center, New York,

New York,  oo apr i l  24,  L975,  dt  9 :15 A.M.  Pet i t ioner  appeared

by Sheldon Basch, Esg. Ttre Income Tax Bureau appeared by

Saul -  Heckelman,  Esq. ,  (Solomon Sies,  Esq.  o f  counsel ) .

ISSUES

I.  Did the se l l ing act iv i tes of  pet i t ioner ,  Lawrence E.  Whi te,

during the years 1970 and L?TL constitute the carrying on of an

unincorporated busines s.

II .  Did pet, i t ioner, Lawrence E. White, have reasonable cause

for iai l ing to f i le New York State unincorporated business tax



returns 
"rra 

ti*"fy

for the years I97O

2-

pay New York State unincorporated business tax

and L97L.

FINDINGS OF FACT

1. Petit ioner, Lawrence E. l tr i te, f i led New York State income

tax resident returns for the years 1970 and 1971. He d.id. not f i le

New York State unincorporated business tax returns for said years.

2. On February 26, L973, the Income Tax Bureau issued a State-

ment of Audit C?tanges against petitioner, Lawrehce E. White, imposing

unincorl>orated business tax in the sum of $332.29 upon the income

received by him from his activit ies as a salesman during the years

l-970 and LglL, I t  also imposed penalt ies in the sum of $100.25

pursuant  to  sect ions 685 (a)  (1)  and 685 (a)  (2)  o f  the Tax Law.  I t

further imposed addit ional personal income tax for the year L97L

in the sum of $6.98, which assessment is not being contested by

petit ioner. In accordance with the aforesaid Statement of Audit

Changes,  i t  issued a Not ice of  Def ic iency in  the sum of  $464.3I .

3. Petit ioner, Lawrence E. White, was a dress salesman during

the years L97O and L97I. He represented three unaff i l iated f irms

in the sale of dresses. Sales for one of the f irms generated

in excess of 80% of his gross commission income. Ttre i tems sold

for each f irm were noncompetit ive. He generally sold the products

of the different f irms to the same customers. He did not have

any employees. He did not maintain an off ice.

4. During the years L97O and 1971 the f irms for whom petit ioner,

I,awrence E. vttr i ter sold dresses did not withhold Federal or New

York State income taxes or social security tax from the commissions

paid to him. Ttrey did not cover him for unemployment or workmen's
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eompensation insuranee. They did not reimburse him for any of

his business e:<penses. He deducted expenses incurred in connection

with his sales aetivit ies on Schedule "C" of his Fed,eral income

tax returns. He reported his commission income as "Business

Ineome" on his New York State income tax returns. He maintained

a self-employed individ.ual ret irement plan. The f irms for whom

he sold merchandise did not exercise any substantial control or

supervision over his sales activit ies and techniques or over the

time t l€t he devoted to sales, except to l imit the terri tory in

which he could se l l .

5. Petit ioner, Iawrence E. White, was advised. by his accountant

that he was not required to f i le New York State unincorporated

business tax returns for the years L}TO and Lg7l.

CONCLUSIONS OF LAW

A. T|hat the income received by petit ioner, Lawrence E. White,

from the f irms that he represented during the years LTTO and L971

constituted income from his regular business of sel l ing $romen's

dresses and not compensation as an emproyee exempt from the

imposit ion of the unincorporated business tax in accordance with

the meaning and intent of. section 703 (b) of the Tax Law.

B. Ttrat the aforesaid activit ies of petit ioner, Lawrenee E.

White, d.uring the years L97O and L97L constituted the carrying on

of an unincorporated business and his income derived, therefrom was

subject to the unincorporated business tax in accordance wjth the

meaning and intent of sect, ion 703 of the Tax law.
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C. Ttrat petit ioner, Iawrence E. White, had reasonab.le eause

for fai l ing to f i le New York State unincorporated business tax

returns and t imely pay New York State unincorporated business tax

for the years L97O and L97L, and, therefore, the penalt ies assessed

pursuant  to  sect ions 685 (a)  (1)  and 685 (a)  (2)  o f  the Tax Law are

waived.

D. That the petit ion of Lawrence E. White is granted to the

extent of cancell ing the penalt ies imposed purduant to sections

685 (a)  ( I )  and 685 (a)  (2)  o f  the Tax law for  the years 1970 and L97L

in the sum of $100.251 that the Ineome Tax Bureau is hereby directed

to accordingly modify the Notice of Deficiency issued February 26,

L973, and, that except as so granted, the petit ion is in al l  other

respeets denied.

DATED: Albany, New York
December 29, l-975

COMMISSIONER


