
STATE OF NET'T YORK
STATE TN( COMI'{ISSION

In the MatEer Ehe Pet i t lon

JOSEPH TIRMAI{T 
:

For a Redeterminat ion of a Def ic iency or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c1e$)23 o f  the
Tax Law for the Year(sl-960 through L964.

o f

o f
AFFTDAVIT OF }IAILINC
OF NOTICE OF DECISION
BY, (CERTITIED) UArt

State of New York
County of Albany

.IANET MACK , being duly sworn, depoges and sayq Ehet

she is an employee of the Department of Taxation and Fi.nancer ov€T 18 yeaps of

age, and that on the 21st day of MaY , 195 , ehe Berved the wllthtn

Notice of Decision k*xDgS***lEtg**ef$ by (certifled) matl upon Joseph TJ.rman

trsfuurtrelruxsu€{lf,) the petttloner {rt the wighln

proceedinB, by enclosing a true copy thereof in a securely sealed postpald

rrapper addressed a.s folLows: I4r- Joseph Tirman
L77 Sussex Road
Elmontr New York 1LOO3

and by depositing same enclosed ln a postpaid properly addgeseed wrappel ln a

(post office or official deposltory) under the excl,qeive care and custody of

the United States Post Off ice Department within the State of New YoTk.

That deponent further says that the sa.id addressee le the (nggfffiSqr*fmr

rdf| petirioner herein and that the address set forth on satd wra.PPct te 4he taet

knoqm address of the (*SOf**So#gt*Ip(:gfx!&rgl petlt,loner.

Sworn to before me this

Ls t  day

AD-1.30  ( t174>



STATE OF NEI{ YORK
STATE TN( CO},IMISSION

In the Matt,er the Peri t ion

JOSEPII TIRMAN
:

For a Redeterminat ion of a Def ic iency or
a Refund ofUnincorporated Business :
Taxes  under  Ar t i c le  ( r )  23 of  the
Tax Law for the Year(s1960 through L964

State of New York
County of Albany

.TANET MACK , being duly sworn, deposes and aays that

she is an employee of the Department of Ta.xation and Finanqe, ovef 18 years of

age, and Ehat on the 21st day of May ,  1975, she eerved thg wtthtn

Notice of Decision 6cr:<Bgi$eCgifl6g*fg) by (certified) mall upon Abba Koblenz, Esg.

(representat ive of)  the pett t loner {n qhe wlGhtn

proceedinB, by enclosing a true copy thereof in a secuqely sealed postP| ld

lrrapper addressed as fol lows: Abba Koblenz, Esg.
9O State Street
AlbanY, New York L22O7

and by deposit ing same enclosed in a postpaid properly addrepsed wraPper ln 8

(post of f ice or off ic ia. l  depository) under the exclusive care and gueBody of

the United States Post Off tce Department within the State of New Yprk.

Tha.r deponent further says that the sa.id addressee ie the (rePreeqRtstfve

of) petlrioner herein and that the address set forth on satd wraPP?r lr Che laet

known address of the (representatlve of the; petltioner.

Sworn to before me thts

o f

o f
AFFIDAVIT OF UAILTIIG
oF NOTICS OF DICISION
BY (CERTITIED) UATL

AD-1 .30  (L174)



STATE TAX COMMISSION

. STATE OF NEW YOR,K
DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9.  ROOM 2I+A
STATE CAMPUS

ALBANY,  N .Y .12E l

A R e A  C O O E  5 t 8A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

iltpfAlbany, Nerr'r York

lhtr llr tf?t

ls" ftiltlD flffi
l?? firr* Ad
llrErtr ,tr t"dr tl$f

S Er. tlfrlBr

Please take notice of the l$tlfil
of the State Tax Commission enclosed herewith.

Please take further noLice that pursuant to

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
h_ereto may be addressed. to the undersigned.
Ihese wilt  be referred to the proper pirty for
reply.

Very truly yours,

Section (d ?&l
proceeding in court to
sion must be commenced
from the date of this

Enc .

ec :  Pe t i t i one r '
Law Bureau

of the Tax Law, any
review an adverse deci-
within { nmt8

no t i ce .

TLW
ilfrf C. ltllDt
HEARING OFFICER

Representative

s tArE TAX COMMtSSto f l

H E A R I N C  U i I I T

E O W A R O  R O O K

SECRETARY TO
c o M M t 9 s t o N

ADDRESS YOUR REPLY TO

M R .  W R I G H T  4 5 7 ' 2 6 5 s

MR.  LEISNER 457.2657

l i iR .  COBURN 157-2896

AD- 1.  r .2 (8l7 3)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOSEPH TIRMAN

for a Redetermination of a Deficiency
or for Refund of Unicnorporated Business
Tax under Art icte 23 of the Tax Law for
the Years 1960 through L964.

,Joseph Tirman, ]-77 Sussex Roadr Elmont, New York 11003,

f i led a petit ion under sections 689 and.722 of the Tax Law

for the redetermination of a deficiency in unincorporated

business tax under Art icle 23 of the Tax Law for the years

I '960 through L964.

Said def ic iency l1 las asser ted by not ice issued Apr i l  L4,

L967,  under  F i le  No.  262O26L7 and is  in  the amount  of  $16,44O.LL

plus in terest  o f  $4,279.51 and a penal ty  for  fa i lure to  f iLe

returns in  each of  the years in  quest ion of  $11998.98 for  a

to ta l  o f  $22 ,7L8 .60 .

In l ieu of a hearing, petit ioner submitted his case to the

Commission on the f i le of the Income Tax Bureau. Petit ioner was

represented by Abba Koblenz, Esq. Said f i le has been duly examined

and considered.

DECISION
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ISST'ES

The issues in  th is  case are i  (A)  whether  pet i t ioner ,  a

sales representative for several manufacturers, is engaged in

an unincorporated business, (B) whether certain expenses claimed

by petitioner were incurred and whether they are ordinary and

reasonable and (C) a penalty for fai lure to f i le returns.

FINDINGS OF F'ACT

1. Petit ioner is a sales representative for several handbag

manufacturers sel l ing to chain stores and department stores and

has been so for the past twenty-five years. These manufacturers

inc lude:

Dubette Bags, Inc. of 33rd Street, New York City
Babette Sales of 33rd Street, New York City
Empress l land Bag Co. of Fifth Avenue, New York City
f. Smallman
Tally-Ho Creations Ltd.
Charles Block

2. Petit ioner is compensated on a straight-commission basis.

Petit ioner was not reimbursed for any expenses.

3. Petit ioner used part of his home for storing samples,

maintaining records and phoning customers. He otherwise does

not maintain an off ice but works out of the off ices of his

pr inc ipa ls .

4. Petit ioner had a terri tory covering New York and other

eastern seaboard states down to and including Washington, D.C.
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Petit ioner traveled about twenty weeks a year.

5. When not traveling, petit ioner would attend showrooms

in New York City.

6 .  One  o f  pe t i t i one r ' s  p r i nc ipa l s ,  Empress  Hand 'FagCo . r

states that petit ioner is required to caII on delinquent

accounts, to travel at minimum intervals and to render reports.

No copies of reports have been offered in evidence.

7. Some advert ising expenses incurred for customers were

charged to petit ioner. Petit ioner would sometimes be charged

with a bad debt of a customer but the circumstances thereof

are not known.

8.  As rest r ic t ions on h is  act iv i t ies by pr inc ipa ls ,  the

petit ioner l ists only the size of his terr i tory, the general t lpe

of customers and the capacity of the principals to f i l l  orders.

9. Petit ioner was not regarded by any of his principals

as an employee for payrol l  tax, social security t ot any other

purpose.

10. Petit ioner has not shown that any of his principals

control the methods and means by which he performs his work.

11. Petit ioner has claimed business expenses in each year

f rom $25r0O0 to $301000 or  about  ha l f  o f  h is  gross commiss ions.

These include car expenses of about $5r000, out-of-town seLLing

expenses of  about  $13,000 inc lud ing enter ta inment  of  $3,000,

ho te l s  o f  $4 ,000 ,  t i ps  o f  $1 ,000  and  l oca l  se l l i ng  expenses  o f
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about  S10,000 inc lud ing enter ta inment  of  exact ly  $3,500 each year

and g i f ts  to  customers of  about  $3,900.

L2. Petit ioner was subject to audit by Federal authorit ies

for the years 1960, l96L and L962. This audit found that the

petit ioner fai led to substantiate the business expenses and

disallowed them to the same extent as is here in issue for those

years. The expenses disalLowed for 1963 and L964 of $2O'OOO in

each year are estimated.

13. Petit ioner did not f i le returns for unincorporated

business tax for the years in question. Petit ioner l i t igated his

l iabi l i ty for unincorporated business tax for the year L957 and the

Commission found him l iable for such tax.

CONCI,USIONS OF I,AW

A. The petit ioner is subject to tax. He is an independent

contractor who is not subject to the legaL right of any principal

to control the methods and means by which he performs his work.

B. The petit ioner has not earried the burden of proof as

to the business expenses here in issue.
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C. The penalt ies for fai lure to

ent i re ly  just i f ied.

Dated: Albany, New york

May  21 ,  L975

fi le a return are

STATE TAX COMMISSION

PRESIDETiTT

COMMISSIONER


