
STATE OF NE!,I.YORK '

STATE TAX COMMISSION

In the Ma.t ter of  the Pet i t lon

o f

GERALD TENENBAI'M

For  a  Redeterminat ion  o f  a  Def ic iency  or
a. Refund of Unincorporated Business
Taxes under Art ic le (qi  23 of the
Tax Law for the Year6O) L967

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

i lanet Maclp being duly sworn, deposes and says that

she is an employee of the Department of Ta,xat ion and Finance, over 18 years of

age, and that on the 28th day of January ,  Lq75 ,  she served Lhe within

Notice of Decision $lfib6t€1fiff[ila9iil6il) by (certified) mail upon Gerald Tenerrbaum

(rxpneEsslas,ix$af) the petitioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postpaid

\^rrapper addressed as fol l -ows: Mr. Gerald Tenenbaum
20 Stuart Drive
Syosset, New york

and by deposit ing same encLosed in a postpaid properl-y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  ca , re  and cus tody  o f

the United States Post Off ice DeparLmenE withln the State of New York.

That deponent further says that the said addressee is the QHt$rc$UfadEQfll

l l8) pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the (reXrees*xldroexadoti*) petitioner.

Sworn

2Brh

to  before me th is

day of ilanuarY
i A ;

- f t t

AD-1 .30  (L /74 )

,  Lg75



STATE OF NEW.YORK (

STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f

GERALD TENEITBAI'}I 
:

For  a.  Redeterminat ion of  a  Def ic iency or
a Refund of Unincorporated Business
Ta.xes under Art icle (dg- 23 of the
Tax Law for the Year (6) L967 :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

Janet Macl;  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 28th day of , .Tanuary ,  LWs ,  she served Lhe within

Norice of Decision (e<SElrdgfX$egbff) by (certified) mail- upon Milton Schachter, Esq.

(representaLive of)  the pet i t ioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Mi l ton Schachter,  Esq.
99 West llawthorne Avenue
Valley Stream, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  deposiLory) under the exclusive care and custody of

the United States Post Off ice Departrnent within the State of New York.

That deponent further says that the sa. id a.ddressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said l rTrapper is the last

known address of the (representa.t ive of the) pet i t , ioner.

Sworn to before me this

28th day of .Tanuary

AD-  1 .  30  (L /74)

,  L975.



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O , . P R E S I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUtLDtNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N .Y .122n

A R E A  C O O E  5 I 8

Sf,llIDr Albany, New
Jllrnur{I tir

STATE TAX COMMtSStOI {

HEARI} IG UT{ IT

E O W A R D  R O O K

SECRETARY TO
coMMtSs lo i l

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

MR.  LEISNER 437-2637

MR.  COAURN 437-2896

. STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

York
l9?t

Ir, Gcnld Srnrnbrun
lO fturrt Slvr
O$rfrf&r lfrf forh

ilur n.. llutolbrur

Please take notice of the DmIlIil
of the State Tax Commission enclosed herervrith.

P1ease take fprther notice that pursuant to
Section *) ?tt of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { mnttf
from the date of this notice

tny inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep l y .

Enc.

cc :  Pe t i t i one r ,
Law Bureau

s Representat ive

a

OFFICER

AD-1. r_2 (8173)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

GERALD TE{ENBAUM

for Redetermination of Deficiency
or for Refund of Unincorporated
Business Tax under  Ar t ic le  23 of
the Tax Law for the year L967.

DECISION

Petit ioner, Gerald Tenenbaum, has f i led a petit ion for

redetermination of deficiency or for refund of unincorporated

business tax under Art icle 23 of the Tax Law for the year L967.

(F i l e  No .  76801635) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l -  B .

Coburn, Hearing Off icer, at the off ices of the State Tax

Commission, 2 World Trade Center, New York, New York, orr

October  2I ,  1974,  at  3z2O P.M. Pet i t ioner  appeared by Mi l ton

Schachter, Esq. Ttre Income Tax Bureau appeared by Saul

I leekelman,  Esq. ,  (Solomon Sies,  Esq.  ,  o f  counsel ) .

ISSUES

f.  Did pet i t ioner ,  Gera ld Tenenbaum's se l l ing act iv i t ies

during the year 1967, constitute the carrying on of an unincor-

porated business?

II. Did petit ioner, Gerald Tenanbaum, have reasonable cause

for fai l ing to f i le a New York State unincorporated business tax

return for the year L967?
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FINDINGS OF FACT

1. Petit ioner, Gerald Tenenbaum, f i led a New York State

income tax resident return for the year 1967. He did not f i le

a New York State unincorporated business tax return for said

yea r .

2. On l{ay 15, 1969, the Ineome Tax Bureau issued a State-

ment of Audit Ctranges, against petit ioner, Gerald Tenenbaum,

imposing unincorporated business tax in  the sum of  $1,181.63,

upon the income received by him from his activit ies as a sales-

man during the year L967. It  also imposed a penalty pursuant

to section 685 (a) of the Tax Law in the sum of $295.41 for

fai lure to f i le a New York State unincorporated business tax

return for said year. In accordance with the aforesaid State-

ment of Audit Changes, i t  issued a Notice of Deficiency in the

sum o f  $1 ,633 .37 .

3. Drring the year Lg67, petit ioner, Gerald Tenenbaum,

htas a ladies' sportswear salesman. He represented two unaff i l-

iated f irms in the sale of said i tems. Ttre products sold by

him for each f l* were noneompetit ive. He did not have any

employees.

4. During the year 1967, the f irms for whom petit ioner,

Gerald Tenenbaum, sold merchandise withheld Federal- and New

York State income taxes and social security tax from the com-

missions paid to him. Itrey covered him for workmen's compen-

sation, unemployment and disabil i ty insurance. He was not
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reimbursed for any of his business e>(penses. He deducted his

business expenses f rom his  gross eommiss ions on h is  Federa l

income tax return. I Ie maintained a self-employed retirement

p1an. Ttre f irms for whom he sold merchandise did not exercise

any substantial supervision and control over his sales activit ies

or techniques or over the t ime he devoted to sales, except to

l imit the terri tory in which he could sel l .

5. Petit ioner, Gera1d Tenenbaum, was advised by his

aecountant that he was not required to f i le a New York State

unincorporated business tax return for the year L967.

CONCLUSIONS OF I,AW

A. That the income received by petit ioner, Gerald Tenenbaum,

from the f irms that he represented during the year L967, consti-

tu ted income f rom his  regular  bus iness of  se l l ing lad ies '

sportshtear and not compensation as an employee exempt from the

imposit ion of the unincorporated business tax in accordance with

the meaning and intent of section 703 (b) of the Tax Law.

B. Ihat the aforesaid activit ies of petit ioner, C"erald

Tenenbaum, during the year L967, constituted the carrying on

of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance

with the meaning and intent of section 7O3 of the Tax Law.
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C. That petit ioner, Gera1d Tenenbaum, had reasonable

cause for not f i l ing a New York State unincorporated business

tax return for the year L967, and, therefore the penalty assessed

pursuant to section 685 (a) of the Tax Law is waived.

D. That the petit ion of Gerald Tenenbaum is granted to

the extent of cancell ing the penalty imposed pursuant to section

685(a) of the Tax Law for the year L967 in the sum of $295.4L;

that the Ineome Tax Bureau is hereby directed to accordingly

modify the Notice of Deficiency issued May 15, L969i and, that

except as so granted, the petit ion is in al l  other respects

denied.

DATED: Albany, New York

January 28,  L975


