
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Ma. t ter  of  Ehe PeLi t ion

o f

LOUIS J. SZIITS

For  a .  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business
Taxes under  Ar t ic le  r t )  23 of  the
tj f ;a"Tg€or the Year(s) 1965, 1966,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

iTANET MACK , being duly sworn, deposes and says that

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age, and Ehat on gt ls 17th day of i lu ly ,  L 9 7 5 ,  s h e  s e r v e d  t h e  w i t h i n

Norice of Decision $nOeexruoaxsurr) by (certified) mail upon Louis J. Szuts

$e6xxxeouxtou<5f,) the petitioner in the wiLhin

proceeding, by enclosing a true copy thereof in a. securely sealed postPald

\^rrapper addressed as folLows: Mr- Louis i I -  Szuts
12 Marrivale Road
Great Neck, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(posL off ice or off ic ial  depository) under the excl-usive ca.re and custody of

the United States Post Off ice Department hTithin the State of New York.

That deponent further says that the said addressee is the (fegcmmGdlmor

>ef) pet i t ioner hereln and that the address aet forth on said l l raPPer is the last

known address of the (Xegffi*Sfi&t**X9<91€xfdlp) petitioner.

Sworn to before me this

17 th  day of inrl

AD- 1.  30 (L/74>



STATE OF NEW YORK
STATE TAx COMI'{ISSION

In  the Mat ter the  Pe t i t i on

LOUIS . szuTs
AFFIDAVIT OF I"IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  (6 )  23 of  the
T a x  J , a y  f o r  t h e  Y e a r ( s )  1 9 6 5 ,  1 9 6 6 ,  z
a n d  1 9 6 7 .

Sta te  o f  New York
County of  Albany

.IANET MACK ,  being dul-y sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on ghs 17th day of , fulY ,  L975,  she served the  w i th in

Norice of Decision (oXxDeierffiomEryl by (certified) mail upon Paul M. Bodner, CPA

(representat ive of)  the pet i t ioner in the within

proceedin1, by enclosing a true copy thereof in a securely sealed postpaid

r^rrapper addressed a,s fol lows: Paul M. Bodner,  CPA
2BO Park Avenue
New York, New York 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-uslve care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  StaEe o f  New York .

Tha.t  deponent further says tha.t  the said addressee is the (rePresentat lve

of) pet i t ioner herein and that the address set forth on said wrapper is the Last

known address of the (representat ive of the) pet i t loner.

Sworn to before me this

o f

o f

;I

AD-1 .30  (L /74 )
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STATE OF NEW YORK
.DEPARTMENT OF TAHTION AND FINANCE

BUtLDtNG 9,  ROOM 21+A
STATE CAMPUS

ALBANY,  N .Y .1281

A R E A  C O O E  5 I 8

srATE TAx CoMMtSStOt{
HEARING UNIT

EOWARD ROOK
6ECRETARY TO
coMM I  sst  oN

AODRESS YOUR REPLY TO

MR. WRIGH T 457-2655

MR. LEISNER 457'2657

MR.  COBURN 457 -2896

P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Please take notice of the DGtl lC
of the State Tax Commission enclosed herewith.

3:: I i :" I lT ?r5"'th e r no t i c " l? ".'nlr:1"*,,1o.,,"
proceeding in court to review an adverse deci-
sion must be commenced within { FatDf
from the date of this noti-ce.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the, proper pirty for
repIy .

DllDr Atbany,
ftly l7r

f|r. tmlr t. ,rutr
tt lr:mlvrl fora
€rrrt lr*r Iil tbdl3

Dcr flr. l|rrtll

Enc .

ce :  Pe t i t i one r '
Law Bureau

HEARING

s Representative

New York
ltTi

Wurn
OFFICER

I

(8 /7 3)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

LOUIS J. SSUTS

for Redetermination of Deficiency or
for Refurd of Unincorporated Business
Tax under Article 23 of the Tax Law
for  the Years 1965,  l - .966 and L967.

DECISION

Petit ioner, Iouis J. Szuts, residing at 12 Merrivale Road,

Great Neck, New York, has f i led a petit ion for redetermination

of deficiency or for refund of unincorporated business tax under

Article,23 of the Tax Law for the years L965, L966 and 1967.

(F i le  No.  745O26L2.)  A formal  hear ing was held before Paul  B.

Coburn, Hearing Off icer, dt the off ices of the State Tax Cornmission,

fUo Wor|d Trade Center, New York, New York, on $bvember L9' L974,

at  2 :4O P.M. Pet i t ioner  appeared by Paul  M.  Bodner ,  C.P.A.  l fhe

Income Tax Bureau appeared by Saul Heckelman, Esq., (James Scott, Esq.

o f  counse l ) .

rssuEs

I .  D id pet i , t ioner ,  Iou is  J .  Szuts '  act iv i t ies as a food

products salesman for M.H. Greenebaum, Inc. during the period

from JuIy I,  1965 to December 3I, 1967, constitute the carrying

on of an unincorporated business?

II. Did petiLioner, Iouis J. Szuts, have reasonable cause

for fai l ing to f i le New York State unincorporated business tax

returns for the years 1966 and L967?
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FINDINGS OF FACT

r. Petit ioner, rouis J. szuts, and his wife f ired New york

state income tax resident returns for the years Lg66 and L967.

He did not file New York State unincorporated business tax returns

for said years. He fil-ed New York Stat,e unincorporated business

tax and resident income tax returns for the year 1965.

2. Or Apri l  13, L97O, the Income Tax Bureau issued a Staterent

of Audit changes against petiLioner, rouis J. szuts, imposing

unincorporated business tax upon his activit ies as a salesman

in t t re  sum of  $2,320.56 for  the year  L966 and g2,003.36 for  t fue year

L967. It  also imposed penalt ies pursuant to section 685 (a) of the

Tax Law in the sums of 9580.L4 for ttre year Lg66 and $5oo.g4 for

the year L967 for fai l ing to f i le unincorporated business tax

returns for said years. I t  also increased taxable business income

for the year 1965 in accordance with Federal audit changes result ing

in additional unincorl>orated busi:tess tax due for said year in ttre

sum of $164.97 together with a penalty of $g.ZS pursuant to section

685 (b) of the Tax law. In accordance with the aforesaid Statement

of Audit changes, i t  issued a Notice of Deficiency in the sum of

$6 ,  250 .09 .

3. Petit ioner, Iouis ,f  .  Szuts, joined the f irm of M.H. Greenebaum,

rnc. as a f,ood products salesman in 1959. rn January, 1965, he

was vice-president of the Classique Foods Division of said coryora-

t ion.  His  dut ies ons is ted of  se l l ing the d iv is ion,s  products .

He was paid on a commission basis. prior to July r, 1965, Federal

and New York State income taxes and social security tax was wit}held

from his commission income. He was covered for workmen's compensation
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and other t lpes of social insurance. He did not sel l  the products

of any other f irm. His sole loyalty in the performance of his

services was to ttre company. He was subject to substantial suPer-

vision and control by the cornpany.

4. In early 1965 a company known as John }4orrel & Co. entered

into negotiat ions to purchase M.H. Greenebaum, Inc. Petit ioner,

Iouis J. Szuts, was advised that John Morrel did not want him as

an employee because he would have to be included in their pension

plan. He was advised ttrat he was to be terminated as an emploYe€,

but that he could continue his relationship-with the company as

an independent broker.

5. On JuIy 1, 1965, applicant, Iouis J. Szuts, entered into

a written agreement with M.H. Greenebaum, Inc. It provided that

as of JuIy 1, 1965 he was to represent ttre corporation as an

"independent broker" compensated on a commission basis.. He was

not to be compensated for any expenses irnurred. Paragraph 5 of

the agreement provided:

"You recognize and affirm that you are an
independent contractor, and that- nothing herein
contained shall be deemed to constitute you an
agent, partner or employee of this Company
(including any subsidiary or aff i l iate of this

Company), nor this Company (including any
subsid,iary or aff i l iate of this Company) of
you or them, nor shall you or this Company have
authority to bind each other in any way with
respect to anything whatsoever. You shall be
solely and exclusively l iable for wages,
commissions, Workmen' s Compensation, and insur-
anee, payrol l  and al l  other taxes relating to
yourself or anyone employed by you. "

Ttre agreement further provided t*rat he was not permitted to

represent any other principal and that it could be terminated by
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either party on thirty-days notice. Ttris agrecment was in force

during ttre period from July 1, 1965 through December 31, L967.

6. Durl ng ttre period f rom ilury r, 1965 through December 31,

L967, petit ioner, r,ouis J. szuts' activit ies as a food products

saresrnan for M.H. Greenebaum, rnc. were substantially the same

as during the period from January L, L965 to.Tune 30, 1965.

7. Petit ioner, Iouis ,J. Szuts, was advised by his accountants

that he was not required to file New York State unincorporated

business tax returns for the years 1966 and L967.

CONCLUSIONS OF I,AW

A. That the income received by petit ioner, Iouis J. Szuts,

from M.H. Greenebaum, Inc. during the period from July l ,  1965

to December 31, L967, constituted income from his regular business

of selling food products and not compensation as an employee exampt

from the imposition of the unincorl>orated business tax in accordance

with the meaning and intent of section 703 (b) of the Tax Law.

B. That the aforesaid activit ies of petit ioner, Iouis J. Szuts,

during the period from 'July 1, 1965 to Decembcr 3r, L967, con-

stituted the carrying on of an unincorporated business and his

income derived therefrom htas subject to the unincorporated business

tax in accordance with the meaning and intent of section 7O3 of

the Tax Law.

C. That petit ioner, Louis J. Szuts, had reasonable eause for

failing to file New York State unincorporated business tax returns

for the years L966 and 1967, and, therefore, the penalt ies assessed

pursuant to section 685 (a) of the Tax Iaw for said years are waived.
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D. Ttrat the petition of Iouis iI. Szuts is granted to the extant

of cancell ing the penalties imposed pursuant to section 685 (a) of

the Tax Law for the years L966 and L967 in the total sum of $1,080.98;

that the Income Tax Bureau is hereby directed to accordingly modify

the Notice of Deficiency issued April 13, L97Oi and, that except as

so granted, the petit ion is in all other respects denied.

DATED: : Albany, New York

Ju Iy  17 ,  1975

STATE TAX COMI4ISSION


