
STATE OF NE!{ YOR$,
STATE TN( COI,IMISSION

In the Matter of the Pet l t lon

o f

GEORGE SOUTHWORTH

For a Redetermtnat lon of a Def ic iency or
a Refund ofUnincorporated Business
Taxes under Art ic le($ 23 of  the

Tax Law for  the Year(s)1965,  L966
=nr:l L967 -

State of New York
County of Albany

JANET MACK , being duly sworn, deposes and says that l

she is an employee of the Department of Taxation and Finance, over

age, and that on the 4th day of December , L9 7 5, she eerved

Notice of Decision (eD.RsGACnJOegt*nr)< by (certif led) mail upon

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

18 years of

the wtthln

@)E the Petitloner ln the within

proceedinB, by enclosing a true copy thereof ln a eecurely sealed PostPald

wrapper addressed as foLlows: Mr. George Southworth
5 ilefferson Avenue
Woodlawn Park

, Rensselaer,- New York
and by depostting same encloseil-Ti-5-foEEp7ld'fibp-eiff addressed wrapper Ln a

(post of f ice or off ic lal  deposltory) under the exclusive care and custody of

the Unlted States Post Off ice Department l r l th ln the State of New York.

That deponent further says that the said addressee is the {rcgcfo0ot mi

xodi petltioner hereln and that the address Bet forth on satd ltraPPer te the 1a0t

known addrese of the >(frpeerrtsoOtxraetr) petltloner.

Sworn to before me thle

AE}:. da.y of December

AD-l .30 (1/74)

, L97,



STATE OF NEI{ YORK
STATE rru< COmfiS'SrOU

In the MaEter of the Pet l t lon

o f

GEORGE SOUTHWORTH

For a Redetermtnatlon of a Deficlency or
a Refund ofttnincorporated Business
Taxes under Art icle{pi 23
Tax Law fo r  the  Year (s )  1965,  L966
and 1967

State of New York -  \
County of Albany

JASTET MACK

AFFIDAVIT OF }IAILTNG
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

of the

, being duly sworn, deposes and says that

she ls an employee of the Department of Taxation and Ftnance, over 18 yeare of

age, and thaL on the4th day ofDecember ,  L9 75, she served the withln

Notice of Decision {gfi<flghq6ptg€1*ds by (certifled) matl upon

Stanley Eisenberg, PA (representatlve of) the petltloner in the wlthln

proceeding, bI enclosing a true copy \hereof 
in a securely sealed PostPal.d

l rrapper addressed as folLows: Stanley Eisenberg, P.A.
Sui te  26
105 Wolf Road

and by depositins same 
"n"ro""s*ntlvpos{fisrtrgfFn*?i%ot"""ed 

wrapper tn a

(post office or offlcial depository) under the excluslve ca.re and custody of

the Unlted States Post Off lce Department ni thln the State of New York.

That deponent further aaye that the eaid a.ddressee ls the (rePreeentatlve

of) petltioner hereln and that the address 8et forth on sald wra.pPer ls the laet

known addreee of the (repreeentatlve of the) PeLttloner.

Sworn to before me thls

4th da.y o.f December

AD-1 .30  (L174)

, 1975.



STATE TAX COMMISSION

STATE OF NEW YORK
.DEPARTMENT OF TAHTION AND FINANCE

BUtLDtNG 9,  ROOM 107
STATE CAMPUS

ALBANY, N,Y.122ZT

A R E A  C O D E  5 I 8

DAIIDT Albanv, New york
Dredtslr {, 1t?5

llr. Ororgr 8fitlrcrth
5 dlrtfrrrm tvuut
toodlrrn grrk
lmrelur, Iru lott
Drrr llar foutrhrorthr

Please take notice of the DElrt i
of the State Tax Commission enclosed herewith.

P1ease take fgqther notice that pursuant to
Section P$ 78'2 of tha Tax Law, any
proceeding in court to review an adverse deci-
i ion must be commenced within I mrHu
from the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
Tlnese wil l  be refer'red to the proper party for
rep1y .

Verlf truly yours,

' t
's r* re 

r ix  (ovurssron
HEAR|I{C Uli l T

'  
P A u L  o n $ e x a e n c

SECRETFRY TO

,  coMMrpsroi l

^ A

|  /  / ' l -  I  / /
/ / /1 ]  / ' .  .  ,^, . /

_ / A'l 144"
r - A  ' t  \ "  

-

&i fobrrt trlrnor
Enc. HEARING OFFfCER

cc :  Pe t i t i one r ' s  Represen ta t i ve
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petit ion

o f

GEORGE SOUTIIWORTH

for a Redetermination of a Deficiency or
for 

'Refund 
of Unincorporated Business Taxes

under Art icle 23 of the Tax Law for the
Years 1965, L966 and L967 .

DECISION

Petit ioner, George Southworth, has f i led a petit ion for

a redetermination of a deficiency or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the years

1965 ,  Lg66  and  1967 .  ( r i l e  no .  8 -29L87L38) .  A  fo rma l  hea r ing

salesman

was held befor,er.S;Robert Leisner, Hearing Officer, at the offices

of the Sta.,!gr' ' t#i€-Ot*ission, Building g, State Campus, Albany,

' t  

" t tY ' 'o* , ' . ' i '  

r " t  '  
' '

. , : .13,  : -974 at  1 :30 P.M.  Stanley Eisenberg,  P.A.  for

ISSUE

trHl. ':., :Did petit ioner, George Southworth's activit ies as a
.j..)':1"''i*' 

-
1 1 .  j  

! . -  i

i$orrrt i tute the carrying on of an unincorporated business?

FINDINGS OF FACT

1. Petit ioner, George Southworth, f i led New York State income

tax resident returns and unincorporated business tax returns for

the years 1965,  L966 and 1967.  He f i led a c la im for  re fund of

unincorporated business tax.

2. On November 30, L97O, the Income Tax Bureau disal lowed

pet i t ioner 's  c la im for  re fund on the grounds that  h is  act iv i t ies

eonstituted the carrying on of an unincorporated business.





2 -

3. Petit ioner, George southworth, was a salesman for Dura-

BiIt Corporation during the years in question, His duties were

subject  to  fu l l  superv is ion,  d i rect ion and contro l  o f  Dura-Bi l t ,

a home remodeling company. He worked only for Dura-Bilt and was

paid by them every Friday.

4. Blue Cross and Blue Shield medical insurance premiums

were deducted from petit ionerls pay every month. He was covered

by workmen's compensation in case of injury while working for

Dura-Bi l t .  Dura-Bi l t  d id  not  wi thhold any taxes f rom pet i t ioner 's

commiss ions,

5.  Pet i t ioner ' :s  dut ies enta i led so l ic i t ing orders f rom

homeowners for Dura-Bil t ,  remodeling projects. AlI contracts which

he negotiated \tere performed through Dura-Bi1t, The company pro-

vided petit ioner \^ri th leads for possible orders.

6. Petit ioner received advances against future commissions

when he was iI l  and unable to work.

7. petit ioner had no personal business letterhead nor did he

have h is  own business cards.

8. petit ioner hras not reimbursed by Dura-Bil t  for his traveling

expenses. Dura-Bil t  did not reimburse such expenses because the

amount of commissions salesmen were to receive utere intended to

cover expenses as well as enabling them to receive earnings.

CONCLUSIONS OF I,AW

A. That  pet i t ioner ,  George Southworth 's  act iv i t ies as a

salesman did not constitute the carrying on of an unincorporated

business in accordance with the meaning and intent of secLion 7O3

of the Tax Law.



C. Pursuant to the Tax

total amount due unti l  paid.

DATED: A1bany, New York
December 4,  L975

3 -

B. That the petit ion of George

the disal lowance of claim for refund

is  cancel led,

Southworth is sustained and

issued on November 30' L970

Law interest shall  be added to the

\AMj6, \c*^*
COMMISSIONER

COMMISSIONER

TA>C COMMISSION


