
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r the  Pet i t ion

WALTER SMACIILO

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Bqsiness
Ta.xes under Art ic le 6C* 23 of the
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 3 ,  L 9 6 4 ,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

1965  and  L966-

Sta te  o f  New York
County of Albany

JANET MACK , being duJ-y sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 29thday of i lanuary ,  L975, she served the within

Notice of Decision 6cm<nsosnioot*8tr) by (certified) maiL upon IIALTER SMACIILO

:(xegcn*mAoE*R€<:af* the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed as fol lows: Mr. Wa]ter Smachlo
R . F . D .  # 2
Rexford, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive ca.re and custody of

the  Un i ted  StaEes Post  0 f f i ce  Depar tmenE wi th in  the  Sta te  o f  New York .

Tha.t deponent further says that the said addressee is the (xeEoexmtdser

odi pet i t ioner herein and that the address set forth on said wraPPer is the last

known address of the (xQoetggladrt*>afx*hi petitioner.

Sworn to before me this

29th da.y of January , 19 75

f1r,s -z,-",-,--..,,,r.i 7n:,-r*,.,/

o f

o f

AD- 1.  30 ( t174)



STATE OF NEW YORK
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In the Matter of Ehe Pet i t ion
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IiIALTER SI,IACIILO

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le  (g i  23 o f  t he
T a x  L a w  f o r  t h e  Y e a r ( s ) 1 9 6 3 ,  L 9 6 4 ,
1965 and L966

State of  New York
County of  Albany

JANET MACK ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the zgf.]nday of ilanUary , L9 75, she served the within

Norice of Decision {oo<Derbem*wrd:dxx) by (certified) mail upon ALIAN BAKST, P.C.

(representat ive of)  the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed a ,s  f  o l lows: Al lan  Baks t ,  P .C .
21 East  40th Street
New York, New York L0016

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  Lhe exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the sa. id addressee is fhe (representat ive

of) pet i t ioner herein and that the address set forth on said nrraPper is the last

known address of the (representat ive of the) Pet l t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me th is

29th day of January , L975.
o t '  n  , l \  ' 4
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E I { T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N .Y ,12227

A R E A  C O D E  5 1 8

DllllDr Albany, New York
fimrry lCr tltt

" STATE
DEPARTMENT OF

OF NEW YORK

TA)(ATION AND
a

FINANCE
sTATE rAX  COMMTSSTON

HEARI I {G  UNIT

EDWARD ROOK
9ECRETARY TO
coMMrss loN

ADORESS YOUR REPLY  TO

MR.  WRTGHT 457 '2655

MR. LEISNER 457-2657

MR. COBURN 457-2A96

tr. fllttr hrt|hto
It?.D. fll
fffitarilr h tbrn

Dtlr ltr. firthl,or

Please take notice of the DlCIttil
of the State Tax Commission enclosed herewith.

Please take further notj_ce that pursuant td
Section (t) ?tl of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { lOntbf
f rom the date of  th is  not ice.

fnV inquir ies concerning the computation of tax
due or refund al lowed in aecordance with this
decision or concerning any other matter relative
hereto 1ay be addressed t- the undersigned.
These wil l  be referred to the proper pa.rty for
rep1y.

very

l .
E n c .

ec:  Pet i t ioner '
Law Bureau

HEARING OFFTCER

s Representative

A D - L . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the l4atter of the Petit ion

o f

WALTER SMACHLO

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
for  the Years 1963,  1964,  L965 and 1966.

DECISION

Pet i t ioner ,  Wal ter  Smachlo,  has f i led a pet i t ion for  a

redeterminat ion of  a  def ic iency or  for  re fund of  un incorporated

business taxes under  Ar t ic l -e  23 of  the Tax Law for  the years

1963 ,  L964 ,  1965  and  1966 .  ( r i l e  No .  68042152 . )

A formal hearing was held before PauI B. Coburn, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  80 Centre

Street ,  New York,  New York,  or l  Tuesday,  February 27,  1973,  dt

11 :15  A .M.  Pe t i t i one r  aPpeared  by  A l l an  Baks t ,  Esq .  The  Income

Tax Elureau appeared by Saul  Heckelman,  Esq. ,  (Solomon Sies,  Esg.

o f  counse l ) .

ISSUE

D i d  p e t i t i o n e r ,  W a ] t e r  S m a c h l o ' s  a c t i v i t i e s  a s  a n  e n g i n e e r ,

dur ing  the  yea rs  1963 ,  L964 ,  1965  and  L966  cons t i t u te  the  p rac t i 0e

of a profession exempt from the unincorporated business tax?

FI}TDINGS OF FACT

I.  Pet i t ioners,  Wal ter  Smachlo and h is  wi fe ,  f i led New

york State income tax res ident  re turns for  the years 1963,  L964'

1965 and 1966. They di l  not f i le New York State unincorporated
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bus iness  tax  re tu rns  fo r  sa id  yea rs .

2.  On November 30,  L9 '70,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Wal ter  Smachlo,

imposing unincorporated business tax upon the income received

by h im f rom his  bus iness act iv i t ies dur ing the years 1963,  L964,

1965 and 1966.  In  accordance wi th  the aforesaid Statement  of

Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the sum of

$ r0 ,  780 .35 .

3.  Pet i t ioner ,  wal ter  Smachlo,  received a Mechanica l

Engineer ing degree f rom Miss iss ipp i  State Col lege and is  a

l icensed profess ional  engineer  in  the State of  Miss iss ipp i .  He

served in the Army for six years during which he received academic

t ra in ing in  e lect r ica l  engineer ing at  Pr inceton Univers i ty ,  workpd

in the radiation laboratory under Dr. Robert Oppenheimer and

then did radar development work at Langley Airf ield. He receivep

a Masters Degree in Business Administration from Howard University

and whi le  there specia l ized in  manufactur ing under  Genera l  George

the president of American Research and Development Company of

Bos ton .

4.  Immediate ly  af ter  co l lege,  pet i t ioner ,  wal ter  smachlo,

worked for Higgens Shipyards in New Orleans and did the draft ing,

surveying and mathematics necessary for the construction of

L iber ty  Ships.  For  a t ime he was employed by Genera l  E lect r ic  Qo. ,

f i rs t  a t  Boston,  Massachuset ts  and then at  Schenectady,  New Yor \ ,

where he worked on jet engines. Mr. Smachlo then worked in

Puerto Rico, Santo Domingo and Mexico designing and erecting

bulk  sugar  mi l ls .  He a lso worked as a consul t ing engineer  for

Dor i t ,
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di f ferent  f i rms,  inc lud ing Ar thur  D.  L i t t le  o f  Boston,  and la ter

started his own business in Connecticut as "United Engineering

Serv ice" .  A11 of  the above t ra in ing and exper ience was pr ior

to  the  tax  yea rs  i n  q tes t i on .

5. petit ioner, Walter Smachlo, moved to New York in Novemler

of Lg57. He is not l- icensed in New York State as a professiona!

engineer and has not secured or submitted a rul ing from the

Depar tment  of  Educat ion of  the State of  New York that  h is  act iv i t ies

in the engineering f ield are not in violation of the law prohibi]t ing

the pract ice of  engineer ing wi thout  a  l icense.

6. Upon moving to New York, petit ioner, Wa1ter Smachlo,

obta ined h is  c l ients  pr imar i ly  by referra l  f rom his  pr inc ipa l

cl ient, General Electr ic Compall lr  and every company that he

works for  has a l icensed profess ional  engineer  on i ts  payro l l .

7 .  pet i t ioner ,  Wal ter  Smachlo,  has exper t ise pr imar i ly  in

the f ie lds of  meta l lurgy and meta l  cast ings.  He makes use of

the fo l lowing areas of  specia l ized academic knowledge:  chemistqy,

s t ress analys is ,  mathemat ics,  through d i f ferent ia l  and exponent i ] .a I

equations and mechanical design. His work is of the highest

ca l iber  and inc ludes patentable products .  Mr.  Smachlo per forms

the serv ices of  consul ta t ion,  invest igat ion,  evaluat ion,  p lanning

and design in connection with machines, equipment and processes

Those services are concerned with or invol-ve the safegruarding

at  least  o f  proper ty ,  i f  not  o f  l i fe  and heal th .  These serv ice$

requi re the appl icat ion of  engineer ing pr inc ip les and data.

8.  Pet i t ioner ,  Wal ter  Smachlo,  d id  no work as a sa lesman9 .  5 g U ! ! I v l l g ! r  t t s r s v !  g r r i q v r r 4 v

during the years in question and did no work in consult ing othe$s
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on sales except as an essential and normal part of the engineeri l4'rg

design of products. He received no commission on goods sold and

was not a sales engineer. He did not work in business f inance,

business management or in cost control except as these were

essent ia l  to  the appl icat ion of  h is  engineer ing knowledge.

9.  Dur ing the years in  quest ion,  pet i t ioner ,  Wal ter  Smachl0,

mainta ined an of f ice in  h is  home at  V ischer 's  Ferry ,  New York.

He had a professional card and used a letterhead bearing the

t i t le  "Management  Consul t ing Engineer , ' .

CONCLUSIONS OF I.AW

A. That  the act iv i t ies of  pet i t ioner ,  Wal ter  Smachl -or  Ets

a consul t ing engineer  dur ing the years 1963,  L964,  1965 and

1966 constituted the practice of a profession, exempt from the

imposit ion of the unincorpo. ated lxrsiness tax in accordance

wi th the meaning and in tent  o f  sect ion 703 (c)  o f  the Tax law.

B.  That  the pet i t ion of  Wal ter  Smachlo is  granted,  and

the Not ice of  Def ic iency issued November 30,  L97O is  cancel led.

DATED: Albany, New York
January 29,  L975

STATE TAX

COMMISSIONER


