
STATE OF NEW YORK
STATE TAX COMI"IISSION

In  the Mat ter  of  the Pet i t lon
:

o f

JACK SIIIfEKY
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated BusinesS
Ta.xes under Art ic le (s!  23 of the
Tax Law fo r  the  Year (s )  L965,  L966,  1967
and 1968.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

St.ate of New York
County of Albany

Janet Mack, being duly sworn, deposes and says Ehat

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and rhar on rhe 30th day of January ,  l$75 ,  she served the within

Norice of Decision $o<lxreocdxmdu* by (certified) mail upon ilack Shweky

(r$iltffittt{dlHi+S:{dt) the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: I4r.  Jack Shweky
1091 E. 22nd, Street
BrooklYn, Ne\,rr York

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive care and custody of

the United States Post Off ice DepartmenE within the State of New York.

That deponent further says that the said addressee is the 6fgnfieetll*€G{i're

of)  pet i t ioner herein and that the address set forth on sald \ i l rapper is the last

known address of the 6Cngreef**a$ihfg><s**he) petitioner.

Sworn

30rh

to before me this

day of January

AD-  1 .  30  (L /74)

,  Lg75



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

iTACK SIIWH$T

For a Redeterminat ion of  a  Def ic iency or
a Refund of Unincorporated Business
Taxes under  Ar t ic le  (b 23 of  the
Tax Law fo r  the  Year (s )  1965 '  L966,  L967
and 1968.

Sta te  o f  New York
County  o f  A lbany

ilanet Mack , being dul-y sworn, deposes and says that

she is an employee of Ehe DeparLment of Ta.xat, ion and Finance, over 18 years of

age, and that on the 30th day of i lanuary ,  LglS ,  she served the within

Notice of Decision (A'g{!tr1€gfiffif$e$ffi) by (certified) mail upon Edwin Shor, C.P.A.

(represenEative of)  the pet i t ioner in the within

proceedinB, by enctosing a true copy thereof in a securely sealed postpa. id

wrapper  addressed as  fo l lows:  Edwin  Shor ,  C .P.A.
26 Court Street
Brook1yn, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a.

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t  deponent further sa.ys that the said addressee is the (representat ive

of) pet i t ioner herein and that Lhe address set forth on said l^tra.PPer is the Last

known address of the (representat lve of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn

3orh

to  before me th is

day of i lanuary

(L /  74)

,  Lg '15



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STAIE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM 2l l t  A
STATE CAMPUS

ALBANY, N.Y, 12?27

A R E A  C O D E  5 1 8

g1l1r Albany, New York
itrnry l$r tftt

sTATE TAX COMMI39IOi l
HEARI I IC  UNIT

EDIVARD ROOK
SECiETARY TO
c0MMtSStOl{

ADDRESS YOUR REPLY TO

MR.  WRIGHT 457 '2655

MR. LEISNER 467'2637

MR. COBURN a57-2896

Fr ffilDtffi
t0ft l. l8d ftlile
ncohlnr ilr,lffi

Drrr fi. ftrllqtr
P1ease take notice of the pryggtrg
of the State Tax Commission encfosed herewith.

Please take further notice that pursuant to
section (I) ?l,l of thL rax Law, any
proceed,ing in court to review an adverse deei-
sion must be commenced within { nAtlf
f rom the date of  th is  not ice.

fnV inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or coneerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

to
Hlc .

cc :  Pe t i t i one r , s
Law Bureau

ING OFFICER

Representative

AD-1 .12  (8 /73 )



STATE

STATE

OF NEW YORK

TA)( COMMISS]ON

In the Matter of the Petit ion

o f

JACK SIIWEK]T

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years 1965,  L966,  1967 and
1968 .

DECISION

Petit ioner, 'Jack Shweky, has f i led a petit ion for redeter-

mination of deficiency or for refund of unincorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the years 1965,  L966,

1967 and 1968.  ( r i le  No.  8-24508796) .  A formal  hear ing was

held before Paul  B.  Coburn,  Hear ing Of f icer ,  d t  the of f ices of

the State Tax Commission, 2 World Trade Center, Ne$/ York, New York,

on November 22,  1974,  dt  9225 A.M. Pet i t ioner  appeared by

Edwin Shor, c.p.A. The Income Tax Bureau appeared by Saul

Hecke lman ,  Esq . ,  ( i l ames  A .  Sco t t ,  Esg . ,  o f  counse l ) .

ISSUE

Did pet i t ioner ,  Jack Shweky 's  se l l ing act iv i t ies dur ing the

years 1965 ,  1966,  L967 and 1968,  const i tu te the carry ing on of  an

unincorporated business?
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FIIIDINGS OF FACT

1. Petit ioner, Jack Shweky, and his wife f i led New York

State income tax resident returns for the years L965, L966, L967

and 1968, He did not f i le New York State unincorporated business

tax returns for said years.

2. On May 24, L97L, the Income Tax Bureau issued a Statement

of Audit Changes against petit ioner, Jack Shweky, imposing unincor-

porated business tax in  the to ta l  sum of  $1,536.63,  upon the income

received by him from his activit ies as a salesman during the years

L965,  L966,  L967 and L968.  I t  a lso imposed a penal ty  pursuant  to

sect ion 685 (a)  o f  the Tax Law in  the to ta l  sum of  $384.16 for

fai lure to f i le New York State unincorporated business tax returns

for said years. In accordance with the aforesaid Statement of Audit

Changes,  i t  issued a Not ice of  Def ic iency in  the sum of  $2 '242.93.

3.  Dur ing the years 1965,  L966,  L967 and 1968,  pet i t ioner ,

Jack Shweky,  was a lad ies '  accessor ies sa lesman.  He sold lad ies '

handkerchiefs and scarves produced by Berkshire Handkerchief

company, Inc. and ladies' gloves, scarves and blouses produced

by Regent International Corporation.
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4. petit ioner, Jack Shweky, owned one-third of the stock of

Regent International Corporation, One-third of the stock was owned

by Richard Mishaan and one-third of the stock was owned by Berkshire

Handkerchief Company, Inc. He did not derive any income from Regent

International Corporation during the years 1965, L966' L967 and

1968 .

5.  Dur ing the years 1965,  L966,  L967 and 1968,  Richard Mishaan

paid petit ioner, Jack Shweky, commissions based upon a percentage

of the sales made by petit ioner of the products of Berkshire Hand-

kerchief company, Inc. during said years. This represented a

port ion of the commission income received by Richard Mishaan from

Berkshire Handkerchief Company, Inc. Richard Mishaan did not

withhold Federal or state income taxes or social security tax from

the commission income paid to petit ioner, Jack Shweky. He was

not covered for workmen's compensation insurance. He was not

reimbursed for expenses incurred in connection with his sales

act iv i t ies.  He deducted sa id expenses on Schedule r tc '  o f  h is

Federal income tax returns. Neither gerkshire Handkerchief

Companyr Inc. or Richard Mishaan exercised any substantial control

or supervision over his sales activit ies or techniques or over the

time he devoted to sales, except to l imit the terri tory in which

he  cou ld  se I } -
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CONCLUSIONS OF I,AW

A. That the income received by petit ioner, Jack Shweky, from

Richard Mishaan dur ing the years L965,  L966,  L967 and 1968,  con-

sti tuted income from his regular business of sel l ing ladies'

handkerchiefs and scarves and not compensation as an employee exempt

from the imposition of the unincorporated business tax in accordance

with the meaning and inLent of section 703 (b) of the Tax Law.

B. That the aforesaid activit ies of petit ioner, Jack Shweky,

dur ing the years 1965,  1966,  L967 and 1968,  const i tuLed the carry ing

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law.

C. That the petit ion of Jack Shweky is denied and the Notice

of  Def ic iency issued May 24,  I97L,  is  susta ined.

DATED: Albany, New York
January 30,  L975

STATE TA)C

COMMISSIONER

COMMISSIONER


