
STATE OT NET{ YONK
STATE TAr( COlDrr,SSlON

BERNARD ROTHBERGER

For a Redetermlnation of a Deficiency or
q Refund ofUnincorporated Business
Taxee under ArFicle 6) 23 of the
Tax Law fqr the Year0*) 1970.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an ernployee of the Department, of Taxatlon and Finance, over 18 years of

age, and that on the 28th day of May ,  L975, she served the within

Norlce of Declslon fcor:<&oerrloadxr) by (certifled) mail upon BERNARD ROIIIBERGER

:(reguxmodreoof| the petltioner in the within

proqeedlng, by enclosing a true copy thereof in a securely sealed posrpald

wrapper addressed as follows: Mr. Bernard Rothberger
150-08 78th Avenue
Flushing, New York LL367

and by depostElng same enclosed ln a postpaid properly addressed wrapper in a.

(post of f lce or off ic ia. l  deposttory) under the exclusive ca.re and custody of

the Untted States Post Off lce DepartmenE within the State of New York.

That deponent further says that the said addressee is the (anrlagsc$aru|I|lt

o0i pet,trttoner heretn and that the address set forth on sald lf,raPPer is the last

known addrese of the (lrupvegxxlolxmoGtkd) petltioner.

Sworn to before me thtp

AD-1.30 (r /74)



. 
STATE OF NEW YOR,K

STATE TAX COMMISSION

Mr==Jr*
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE

BUILD|NG 9,  ROOM 21+A
STATE CAMPUS

ALBANY,  N .Y .122n

A R E A  C O O E  5 I 8

[lilfr Albany, New York
Arfl' tgt lg?t

F. nailrrC btbbrrgg
lgo-oB ?Sth lrmur
tlurblngr fr br* xtt0?
g.rr lr. bl$brSgrrr

Please take notice of the DXtItXf
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
sectionf,j) ?tr 

, of the Tax Law, any
proceeding in court to review an adverse deei-
sion must be commenced within I rcnthr
f rom the date of  th is  not ice.

fnV inquir ies concerning the computation of tax
due or refund al lowed in aecordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be add.ressed to the undersigned.
These wil l  be referred to the proper pirty for
repIy .

sTATE TAX COMMtSSt0 l {

HEAR| l {G Uf i lT

E D W A R D  R O O K

SECRETARY TO
coMM I  ss t  oN

AOORESS YOUR REPLY TO

M R .  W R I G H T  4 5 7 - 2 6 5 5

MR.  LEISNER 457-2657

MR.  COBURN 457-2996

E n c .

cc :  c
Law Bureau

Susa
OFFTCER

AD- 1. 1-2 (8 /7 3)



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Petit ion

o f

BERNARD ROTIIBERGER

for Redetermination of Deficiency or
for Refund of Unincorporated. Business
Tax und.er Article 23 of the Tax Law
for  the Year  L974.

DECISION

PeLit ioner, Bernard Rothberger, residing at 150-08 78th

Avenue, Flushing, New York LL367, has f i led a petit ion for

redetermination of deficiency or for refund of unincorporated

business tax under Art icle 23 of the Tax Law for the year 1970.

(r ' i le so. o-6B3f32OOJ A formal hearing was held before Paul B.

Coburn, Hearing Off icer, at the off ices of the State Tax Commission,

f\rro World Trade Center, New York, New Yorlr orl March 19, L975,

at 11:10 A.M. Petit ioner appeared pro se. The Income Tax Bureau

appeared by SauI l leckelman, Esq. , (Alexander Weiss, Esq., of

counse l ) .

ISSUE

Did petit ioner, Bernard Rothberger' s seIl- ing activit ies

during the year I97O constitute the carrying on of an unincorPorated

bus iness  ?
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FINDINGS OF FACT

1. Petit ioner, Bernard Rothberger, and his wife f i led a

New York State eombined income tax return for the year L97O. He

did not f i le a New York State unincorporated business tax return

for  sa id year .

2. On November 27, 1972, the fncome Tax Bureau issued a

Statement of Audit Changes against petit ioner, Bernard Rothberger,

imposing unincorporated business tax upon the income received by

him f rom his  act iv i t ies as a sa lesman dur ing the year  L97O. In

accordance with the aforesaid Statement of Audit Changes, i t

issued a Not ice of  Def ic iency in  the sum of  $220.98.

3. During the year L97O, petit ioner, Bernard Rothberger,

htas a ladies sportswear salesman. He represented two unaff i l iated

firms in the sale of said i tems. Ttre products sold by him for

said f irms vrtere noneompetit ive and were sold to basical ly the same

customers. He did not have any employees. IIe maintained an

off ice in the basement of his home.

4. Drring the year Lg7O, one of the f irms for whom he sold

merchandise withheld Federal and New York State income taxes and

social security tax from the commissions paid to him. It  covered

him for unemployment, workmen's compensation and health insuranee.

The other f irm for whom he sold merchandise did not withhol-d the

aforesaid taxes from the eommissions paid to him or eover him for

the aforesaid types of insurance. He was not reimbursed for any

of his business e>penses. He deducted his business er$)enses from

l
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his gross commissions on his Federal j-ncome tax return. Ttre

firms for whom he sold merchandise did not exercise any substantial

supervision and control over his sales activit ies and techniques

or over the t ime he devoted to sa1es, except to l imit the terri tory

in  which he could se1I .

CONCLUSTONS OF I,AW

A. That the income received by petitioner, Bernard Rothberger,

from the f irms that he represented during the year I97O constituted

income from his regul-ar business of sel l ing ladies sportswear and

not compensation as an employee exempt from the imposition of the

unincorporated business tax in accordance rdith the meaning and

intent of section 703 (b) of the Tax Law.

B. f irat the aforesaid activit ies of petit ioner, Bernard

Rothberger, during the year L97O, constituted the carrying on of

an unincorporated business and his income derived therefrom was

subject to the unincorporated business tax in accordance with the

meaning and intent of section 703 of the fax Law.

C. T|at the petition of Bernard Rothberger is denied and the

Notice of Deficiency issued November 27, 1972, is sustained.

DATED: Albany, New York
Ivlay 28 , L975

STATE TAX COMMISSION


