
STATE OF NEI{ YORK
STATE TN( CO!,IMISSION

In the Matter of the Pet l t lon

o f

ROBERT MICIIAELS
AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTTFTED) MArt:

For a Redetermlnat lon of a Def ic iency or
a Refund of Unincorporated Business:
Taxes under Art ic le (g) 23 of  the
Tax Law for the Year(si  1968 :

State of New York
County of Albany

iTANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Ftnance, over 18 years of

age, and that on t t relSth day of July ,  Lg 75, she eerved the wlthln

Norice of Decision (crx&regu{rxxlun) by (certlfled) malt upon Robert Michaels

Qafresexrarbdxr:of) the Petltloner in the wlthtn

proceedlng, bI encloslng a true copy thereof in a eecurely sealed postpatd

nrapper addressed as follows : IcIr. Robert Michaels
Kings Point
Apartment WaterfotA B-44

and by depos ft ins I ame enc losedDFt€"tr'&BBfF'p'5+g"$d8dd': 33#*rappe r r.n

(post of f ice or off lc ia. l  deposttory) under the exclusive care and custody

the United States Post Off lce Department withln the State of New York.

That deponent further says that the sald addressee ls the (6StltSOSXIUlS9{

nf) petttl.oner hereln and tha.t, the address set forth on sald wra.PPer ts the laet

known addrese of the (ne*nEeerfxt#-xo6<Xhn) Petltloner.

e

o f

Sworn

15rh

to

o: '

before me thie

of Jul t/

AD-1 .30  (L174)



. STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

sTATE TAX COMMtSStOi l
HEARI I {G  UNIT

EDUARD ROOK
SECRETARY TO
coMMtss toN

ADDRESS YOUR REPLY TO

MR.  WRIGHT 457 -2655

MR. LETSNER 437-2637

MR. COBURN 457-2a96

BUILD|NG 9,  ROOM 2t4-A
STATE CAMPUS

ALBANY,  N .Y .122n

A R E A  C O D E  5 1 8

g;lfDl Albany, New York

iltrlY lfr 197t

llrr fAGt td"Srrlr
rtnfi roht
tD|rtrmt ilrttrtord Ha
Drlny ltr&r ttorl,& tlLa
Drrr ||r. lt|dhl|lll
Please take notice of ghg DrcltIil
of the State Tax Commission enclosed herewith.

P1ease t4ke_fgrther notice that pursuant to
section (S) 772 of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { nnthf
from the date of this notice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in aeeordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
repIy .

Ver1z

Er
E n c .

c c :

HEARING OFFICER

Law Bureau

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petition

o f

ROBERT MICHAELS

for Redeterminat,ion of Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for the Year 1968.

DECISION

Petit ioner, Robert Michaels, residing at Kings point, Apt.

waterford 844, Delray Beach, Florida 33444, has f i led a petit ion

for redetermination of deficiency or for refund of unincorSnrated

business tax under Art icle 23 of the Tax raw for the year 196g.

(F i le  No.  8-18707651) .  A formal  hear ing was held before paul  B.

coburn, Hearing off icer, at the off ices of t f te state Tax commission,

T\,vo world Trade center, New york, New yorkr on December 2o, Lg74,

at 9:00 A.M. Petit ioner appeared pro se. Ttre rncome Tax Bureau

appeared by saul Heckelman, Esq., (solomon sies, Esq. of counsel).

rssuEs

I .  Did petit ioner, Robert Michaels' sel l ing activit ies during

the year 1968 constitute the carrying on of an unincorporated business?

II. I f  peti t ioner, Robert Michae1s, was carrying on an unincor-

porated business during the year 1968, what port ion of the income

derived therefrom should be arlocated to New york state?

FINDINGS OF FACT

t. Petit ioner, Robert Michae1s, and his wife f i led a New York

St,ate oonrbined income tax return for the year 1968. He did not
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file a New York State unincorporated business tax return for said

yea r .

2. On August 30, L97L, the Ineome Tax Bureau issued a Statement

of Audit Ctranges against petitioner, Robert Michaels, imposing

unincorporated business tax in the sum of $316.5I upon the income

received by him from his activit ies as a salesman during the year

1968. It  also imposed addit ional personal income tax for said

year in the sum of $131.18 in accordance with a Federal audit,

which addit ional assessment is not being contested by him. In

accordance with the aforesaid Statement of Audit :Clranges, it

issued a Not ice of  Def ic iency against  h im in  the sum of  $511.47.

3. Petit ioner, Robert Michaels, was an electr ical products

salesman during the year 1968. He represented two unaff i l iated

firms in the sale of said merchandise. Ttre products sold for

each firm h,ere noncompetitive. He sold the products of the two

firms to the same customers. He did not have any employees.

4. During the year 1968, the f irms for whom petit ioner,

Robert l t lchaels, sold electr ical products did not withhold Federal

and New York State income taxes and social security tax from the

commissions paid to him, with the exception of $500.00 on which

one of the firms withheld said taxes. Ttre said sum represenLed

reimbursement for maintaining an answering service and mail drop

in New York. He was not reimbursed by any of the firms for any

other business expenses. He deducted said e>qpenses on Schedule 'rC"

of his Federal income tax return. He maintained a self-employed

retirement deduction plan. One of the firms covered him for

unemplolzment and disability insurance. He reported his commission



3 -

income as "lcusiness income" on his New York State income tax return.

ftre firms for whom he sold merchandise did not exercise any substan-

t ial control or supervision over his sales activit ies and techniques

or over the time that he devoted to sa1es, except, to limit the

terri tory in which he could sel l .

5. Petit ioner, Robert Michaels, did not have an off ice or

regular place of business outside of New York State during the

year 1968. Approximately f i f ty percent of his sales hrere made

to customers located outside of New York State.

CONCLUSIONS OF I,AW

A. That the income received by petit ioner, Robert Michaels,

from the firms he represented during the year 1968 constituted

income from his regular business of sel l ing electr icat products

and not compensation as an employee exempt from tJle imposition

of unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703(b)  of  the Tax Law.

B. That the aforesaid activit ies of petit ioner, Robert Michaels,

during the year 1968 constituted the carrying on of an unincorporated

business and his income derived therefrom was subject to unincor-

porated business tax in accordance with the meaning and intent of

section 703 of the Tax Law.

C. Ttrat since petit ioner, Robert Michaels, did not have a

regular pLace of business outside of the State of New York during

the year 1968, al l  of his business income, including the income

derived from out-of-state sales during tJ:e period, rtras properly
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allocated to New York State in accordance with the meaning

intent of section 7O7 (a) of the Tax Law.

D. That the petit ion of Robert Michaels

Not ice of  Def ic iency issued August  30,  L971,

DATED: Albany, New York

Ju l y  15 ,  L975

as

l-s

denied and

sustained.

STATE TAX COMMI ION

IDE}TT

\Ar-ur* I
COMMISSIONER


